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Key findings

A review of research found a combination of subjective and empirical studies of regulatory

compliance behaviour in occupational health and safety and food safety, and some on

environmental compliance. These studies found that 1) compliance behaviours are influenced by

business drivers, regulations, their capacity to comply and perceptions of risks, and 2) a range of

approaches to securing compliance need to be matched to businesses6 atti tudes and ca
feedback regarding environmental compliance from businesses in this study was consistent with

previous research, as noted below. Participation in this study was voluntary and so businesses self

selected themselves.

1) The extent to which businesses self comply (in the absence of enforcement) and respond

to advice, guidance and formal enforcement was said, by businesses, to be influenced by:

9 The extent to which businesses consider environmental performance to be a business success
factor, which is influenced by their perceptions of the environmental risk posed by their
activities, customer demands, the need to be socially responsible, parent company/shareholder
requirements and reputational risk.

1 Organisational culture, for example, internal commitment to regulatory objectives;
1 Their capacity to manage environmental risk, such as their access to advice;
1 The likelihood of detection of non-compliance and subsequent enforcement.

The response may be narrower where businesses do not perceive there to be a substantive
environmental risk or fault with management arrangements.

2) Most approaches to securing compliance were perceived by businesses to be effective, if
in different ways. For example:
9 Advice is needed to enable businesses to comply, especially for small and micro businesses;

1 Notices, licences and permits help businesses comply by providing specific requirements;
9 The possibility of formal enforcement provide a reason (amongst others) to comply.

These findings indicate a need for a wide range of mutually reinforcing powers that provide
businesses with support to comply and a deterrent against non compliance.

3) Businesses6 r esponse to enforcement and to hearing a
businesses was influenced by the extent and content of communication with the regulator.
In businesses subject to enforcement, if they believed their management arrangements were
Afaultyd and considered the enforcement to be fai
substantive risk, they responded more fully than businesses that did not share these views. The
extent, timing and quality of communication with the regulator was an influence, including:
1 Explanation of the purpose of the enforcement, such as remediating harm, changing

management arrangements or penalising the business;

9 Extent, timeliness and quality of discussions regarding how to remedy a problem and;
1 Whether the requirements were perceived to help prevent repetition of the incident.

In the case of hearing about enforcement against other businesses, whilst many responded to
hearing about enforcement elsewhere, their response depended on whether the news was
perceived to be relevant. Hearing of enforcement in other businesses prompted internal reviews of
compliance and substantive changes, where perceived as necessary. However, businesses said
that information on enforcement against other businesses tended to lack detail, limiting their
response to it.

4) Whilst businesses cited enforcement as a reason for managing environmental
performance, this study found less evidence of businesses actually making improvements
due to the prospect of or in response to enforcement, due to:

1 Many businesses having systems in place to resolve problems (prior to the enforcement);

1 Businesses6 perceptions of the proportionality of enf

91 Other prompts for environmental management, such as business drivers.

ix
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Executive summary
Aims and research objectives

The research aimed to improve the understanding of business compliance behaviour and business
perception of the relative effectiveness of approaches to securing environmental compliance, such
as inspections and advice, as well as exploring business views on the potential impacts of new civil
sanctions. The objectives were to produce qualitative evidence by exploring:

1 Businesses perspectives on the effectiveness of enforcement activities and other approaches
to achieving compliance and associated objectives;

1 How businessesoOperspectives on the effectiveness of enforcement activities vary by sector,
size of business and type of regulatory regime;

9 Businessesdviews of the relative effectiveness of different types of enforcement and sanctions;
1 The relative importance of specific and general deterrence on the behaviour of businesses.
Approach

The study undertook: A rapid literature review; 52 in-depth interviews with businesses who have
been subject to enforcement action; and four focus groups (24 delegates) and 31 interviews with
businesses not subject to enforcement action.

The literature review included 82 articles covering businesses6 egulatory compliance behaviour
identified in this area and a rapid internet search. The literature review was indicative rather than
exhaustive. The review applied selection criteria, was structured around research questions and
considered the reliability of studies.

The primary research was qualitative and acquired in depth feedback from businesses about their
perceptions, attitudes and behaviours. The sample covered a broad range of businesses that had
been subject to enforcement by the Environment Agency, Natural England or a Local Authority, all
sizes of businesses, and a wide range of forms of enforcement and sectors. The sample sizes
ensured that a range of business perspectives are covered but does not allow for a statistical
comparison of responses between businesses by size, sector or type of enforcement. Businesses
were asked to consider how company attributes such as size and risk profile, influenced their
behaviour. As the study relied on voluntary participation, the response may have been skewed
towards a particular body of opinion.

Findings per research question

The review of previous research found a combination of subjective and empirical studies of

regulatory compliance behaviour in the fields of occupational health and safety and food safety,

and some on environmental compliance. These studies found that 1) businesses6 compl i anc e
behaviours are influenced by business drivers and regulations as well as their capacity to comply

and perceptions of risks, and 2) a range of approaches to securing compliance need to be

matched to the attitudes and capacity of businesses. The feedback regarding environmental

compliance from businesses in taking part in the primary research was consistent with previous

research, suggesting commonality in factors influencing compliance behaviour across these areas

of regulation. The key findings for each of the research questions are summarised below.

1. What are the business perspectives of the effect that different approaches to securing
compliance have on encouraging compliance with environmental regulation?

Respondents tended to rate all approaches to securing compliance, including advice and
guidance, as effective or very effective. Feedback indicted that each approach was effective for
different reasons. Enforcement notices were seen as focusing management attention whilst
retaining a licence is essential for (applicable) business to operate. Advice was perceived to
promote awareness and understanding, but would not provide a reason to comply. However, as
noted under question 2, the evidence about the actual impact of enforcement was mixed, and
guestion 3 identified factors that influenced the effectiveness of enforcement.
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2. What evidence is there of the relative importance of specific and general deterrence on
the behaviour of businesses and the reasons for this?

There was mixed feedback from businesses about the extent to which enforcement deters non
compliance, both amongst businesses that had been subjected to enforcement those who had
heard of enforcement against other businesses. Businesses did cite avoidance of enforcement as
a reason for environmental management, particularly to avoid reputational damage, and enforced
businesses in this study stated that enforcement positively impacted them. However, many of the
enforced businesses did not make changes and few businesses cited the need to avoid
enforcement as a reason for improvements in the past two years. Many other factors were cited as
reasons for environmental improvements in the past 2 years, such as customer demands. The
extent to which businesses had heard about enforcement elsewhere was varied and the response
to this news was influenced by its perceived relevance. Thus, overall, the evidence about actual
impacts of enforcement was less than that subjectively reported by businesses.

3. What evidence is there regarding how and why the impact of each type of enforcement
varies between businesses?

Respondents did not perceive that there was a difference in the assessed impact of each type of
enforcement between businesses. Whilst businesses with very poor environmental performance
were said to be less responsive, this was said to apply to all forms of enforcement. The sample
sizedid not enable a statistical comparison of
Previous research did not provide any additional insights on this point.

4. What evidence is there regarding the factors, such as size of business, sector, cost of
complying/not complying, that influence how businesses respond to enforcement?
The impact of enforcement was said by respondents to be related to:

9 Business perceptions of whether there is a substantive environmental risk associated with their
activity. Some respondents indicated that they did not make changes as there was no
environmental risk or fault with their current arrangements, whilst others stated that

respoc

enf orcement was Awake up call o to make necessaltl

1 Whether the businesses would have made improvements to management arrangements as
part of their existing continued improvement process irrespective of enforcement;

1 Whether the enforcement is seen as disproportionate, justified or not, consistent with previous
inspections or late (long after resolution of problems causing the incident).

Many businesses subject to enforcement indicated that they judged they could and would have
avoided the problem if there had been prior advice from the regulator. Thus, the key issues are
related to the communication, consistency and proportionality of enforcement and establishment of
working relationships prior to incidents. This is consistent with previous research findings.

5. What evidence is there regarding the factors, for example size of business, that influence
how businesses pre-empt enforcement through self-compliance?

There was consistent evidence from the literature and the primary research that at least two factors
influence self compliance, namely:

9 Extent of business drivers to manage environmental risks i such as customer demands and
reputational concerns i which inter act with organisational culture;

1 Business capability - with smaller businesses less likely to have the resources to comply and
needing higher levels of support.

The opportunity to seek advice and support, from regulators and others, was said to be important
in enabling businesses to fulfil their intentions.

6. What are the priorities for future research and research methodology?

The researchersod6 review of thatleyareassanfurther regsercht hi s st

could include exploring how best to communicate with businesses during the regulatory delivery so
that the enforcement is effective, and exploring how best to take account of factors such as the

Xi
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prior history and intent of the business when deciding on formal enforcement.
Implications for range of powers

The findings provided support for a broad range of enforcement powers that enable environmental
regulators to advice, guide, deter and punish businesses in a way that matches businessesd
attitudes. The study indicated that most of the current enforcement powers are considered effective
with the possible exceptions of fixed and variable monetary penalties, and carrying out remedial
works. Businesses expressed concern that these could be seen as ways of raising revenue rather
than acting as a legitimate penalty. Therefore, it was suggested that either the operation of these
powers or their communication to businesses is reviewed.

This study indicated that there was some dissatisfaction with the general level of fines imposed by
the courts. Businesses felt that fines did not always adequately reflect factors such as the
seriousness of the offence, the attitude of the offender and the profit accruing to the offender as a
result of the crime. Therefore, the level of fines and the guidance on fines could be reviewed.

Implications for Advice and guidance

This study reinforced the importance of clear, accessible and focused advice, both in facilitating
self-compliance and to help businesses respond to an offence. This is recognised explicitly in the
Environment Agencyds new Enforcement athedstudgancti on
indicated that:

1 Some businesses, from all sizes of businesses, perceived the Environment Agency as
sometimes delivering inconsistent and low quality advice. They attributed this, in part, to the
perception that Environment Agency officers have limited expertise in delivering site-specific
advice.

9 Businesses felt that although there was information available on the Environment Agencyd s
NetRegs website, communication channels could be improved by, for example, disseminating
information through trade associations and the local press.

Environmental regulators could look at the format and content of oral and written guidance to see if
improvements could be made.

Implications for regulatory delivery

The feedback from businesses (for the period up to 2010) highlighted concerns about the process
of enforcement. Respondents indicated that for enforcement action to be effective it needs to be
taken fairly, proportionately and consistently, and it was felt that this has not always been the case.
Given that environmental regulators send letters before taking formal enforcement action, the
effectiveness of these letters and oral explanations could usefully be reviewed. Respondents
indicated enforcement action was most effective where there was a good working relationship
between the parties, and again noted that this was not always the case. Thus, this study suggested
a model of responsive regulation (see section Appendix F) whereby the prior attitudes of
businesses are taken into account in enforcement decisions.

The Environment Agency published Enforcement and Sanctions Guidance in January 2011 (after
the period of this study), which addresses many of the issues identified by businesses in this study.
Regulators may wish to consider:

1 Whether the enforcement and sanctions guidance and outcome focussed approach has been
embedded within environmental regulators;

91 Businesses consulted in this study welcomed the opportunity to engage indirectly with
environmental regulators through attending conferences and industry workshops. Regulators
could look at their attendance, engagement and profile at such events.

Improving the publication of enforcement action

Businesses acknowledged the value in hearing about enforcement action taken against other
businesses in their sector. However, not enough information was made available and in most
cases, it was only criminal prosecutions that receive publicity. It may be useful to work with industry
to further disseminate news of enforcement.

Xii
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1 INTRODUCTION
1.1 Background

Environmental regulators, including the Environment Agency, Local Authorities and Natural
England, use a range of approaches to secure compliance and achieve environmental and
regulatory outcomes, as outlined in section 4. As stated by the Environment Agency:

firhe aim of enforcement, including prosecution, is to make sure business and industry
takes appropriate action to protect the environment and to make sure regulations which
prevent pollution are complied with. *6

Enforcement of environmental regulation in the UK has been subjected to a number of reviews in
recent years, each aiming to help ensure enforcement is effective with respect to achieving
compliance, proportionate, consistent and transparent. Reviews include:

f The 2005 Hampton Report® acted as a catalyst for several specific inquiries into how to
strengthen enforcement.
f  Professor Richard Macrory® was commissioned by the Cabinet Office to investigate the
sanctioning regimes and penalty powers available to over 50 regulators;
1 Around the same time, Defra undertook its own Review of Enforcement in Environmental
Regulation (2006)*;
1 The Fairer and Better Environmental Enforcement project was run until 2010 as part of the
previous government 6s agenda on Better Regul ati

The recommendati ons i RegMaocyrlustice. Bakingf Sanctmrs Effetiveo r t
(2006) were accepted in full by the government at the time, culminating in the passing of the
Regulatory Enforcement and Sanctions Act 2008, and the mare recent Environmental Civil

Sanctions (England) Order 2010. This Order provides the Environment Agency with a new range

of civil enforcement options, including monetary penalties and enforcement undertakings. Whilst

these powers included fines, the expectation was that there would be a focus on achieving

compliance and restoration of environmental damage.

The Hampton Report was followed bythe Regul at or 6 s C€whmpdh amgreo Cosded
principles of better regulation based on a risk-based approach and proportionality to regulatory

enf orcement 0. For exampl e, adhbusinessessoltamply,d be pr ovi
inspections should be focused on those least likely to comply and enforcement should be applied
according to the fAPenalty principlesd I aid out b

1 Change the behaviour of the offender;

1 Eliminate any financial gain or benefit from noncompliance;

1 Be responsive and consider what is appropriate for the particular offender and the issue;
1 Be proportionate to the nature of the offence and the harm caused;

1 Restore the harm caused by regulatory non-compliance, where appropriate;

1 To deter future non-compliance.

In 2011 the Environment Agency issued updated statements on enforcement, such as the
Enforcement and Sanctions Statement® along with Enforcement and Sanctions Guidance which

! Environment Agency website, 2010
2The Hampton Report oReducing Administrative Burdens: Effective InspectiorEafidrcemen{2005),
http://www.bis.gov.uk/policies/betterregulation/improvingregulatorydelivery/assessingur-requlatorysystem

® Professor Richard Macraregulatory Justice: Making Sanctions Effe¢@@6) http:/www.bis.gov.uk/policies/better
requlationfeviewingregulation/improvingcomplianceamongbusinesses

* Review of Enforcement in Environmental Regula2®96)
http://archive.defra.gov.ukenvironment/policy/enforcement/pdf/enviegenforcehenleyreport.pdf

® http://www.bis.gov.uk/policies/betterreqgulation/improvingrequlatorydelivery/implementingprinciplesof-
better-requlation/the-regulatorscompliancecode

6 http://public ations.environmentagency.gov.uk/PDF/GEHO0910BSE odf
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explains how the Environment Agency will makes decisions about enforcement and Enforcement
and Sanctions Offence Response Options, which lists the sanctions (including civil sanctions
where appropriate) and responses available for offences regulated by the Environment Agency.
These guides aimed to further develop the extent to which enforcement is proportionate, effective
and consistent, and takes account of the behaviours of businesses.

1.2 Theory of compliance

Traditionally, the regulatory enforcement debate was polarised between two seemingly opposing
styles of enf orecnecmeedn tv:e rtshues oOtdheet ebrcrompl i anced

appr

6deterrenced approach, which advocates a | egali st

argues that some businesses contravene regulatory standards because it is cost-effective to do
so.Becker6’'f 1968) o6deterrence hypo busieessesswil complyavhezes
the benefits of non-compliance are outweighed by the expected penalty (calculated by
discounting the expected sanction by the probability of detection and punishment). The use of
formal enforcement mechanisms such as prosecutions, statutory notices and civil sanctions
which (it is presumed) will have both a specific and general deterrent effect and will therefore
promote compliance within the regulated community.

The 6@aomplbi approach, in contrast, i s guided
look to the law to guide behaviour. Here, the regulator will adopt persuasion and cooperative
techniques to bring businesses into compliance.

However, in the past twenty to thirty years, regulatory scholars have supported much more
flexible approaches to enforcement and a prudent mix of the deterrence and compliance
strategies®, which responds to the heterogeneity of individual businesses and their compliance
motivations. It may, for example, be in the businessesd sinteles$t to ensure compliance due to
the need to maintain a good corporate image. Companies perceived as environmentally
irresponsible may also find themselves subject to greater scrutiny by environmental regulators
and perhaps other regulatory officials.

Also, social norms (often termed principled or voluntary compliance) are also commonly cited as
reasons for compliance, although without the threat of legal sanctions may influence these
norms. Unlike the economic model of compliance, principled compliance stems from an inner
conviction that it is the right thing to do. Where socially responsible businesses do cause
pollution, such occasions are likely to be perceived as accidents and the business will willingly
comply with clean-up and remediation requirements and take steps to prevent a repetition.

There are also a number of additional rationales that can explain non-compliance with regulatory
controls. One of the most commonly cited reasons for non-compliance is that businesses find it
difficult to comply fully with standards because they lack the technical, physical or economic
capacity to do so. In some instances, companies are unable to secure compliance due to lack of
awareness about the laws themselves.

Business perspectives on approaches to compliance have been assessed in depth in the areas
of food safety and occupational health and safety. However, there is a clear gap in the
understanding of the extent to which formal enforcement responses (as compared with other
external and internal inducements) currently influence compliance, the relative effectiveness of
different formal enforcement options and other approaches (such as voluntary approaches) in the
area of environmental compliance.

1.3 Aim and objectives

The research aimed to improve the understanding of business views of the relative effectiveness
of enforcement activities compared to other approaches to securing compliance, such as

" Becker, G.S. 1968. Crime and punishment: An economic approach, Journal of Political Economy 76:169
8 See for example See |. Ayres and J Braithwaite, Responsive Regulation: Transcending the Deregulation Debate

t hat

t owa

( New York, Oxford University Press, 1992) and R Baldwin and

Modern Law Review 59.
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inspections and advice, as well as obtaining some understanding of business views on the
potential impacts of the new civil sanctions. The objectives were to produce qualitative evidence
of business perspectives on the effectiveness of enforcement and other activities within the wider
set of approaches regulators use to secure compliance by:

1 Identifying business perspectives on the effectiveness of enforcement activities and other
approaches to compliance at achieving compliance and associated environmental and
regulatory objectives;

1 Identifying how perspectives on the effectiveness of enforcement activities vary by sector,
size of business and type of regulatory regime;

1 Exploring businesses6 vi ews of the relative effectiveness
and sanction activities available to environmental regulators;

1 Capturing the relative importance of specific and general deterrence on business behaviour.
1.4 Approach

In line with the objectives of the project, with input from the Project Steering Committee, a set of
six research questions were developed. These are presented in section 2 of this report.

1.4.1 Rapid literature review

The literature review included 82 articles covering businesses6 r egul at ory compl i an
collated by Defra and the researchers from previous studies in this area and a rapid internet
search. It was not intended to be an extensive review, and did not undertake a systematic
keyword search. Rather the intention was to identify key issues that could be drawn out during
the fieldwork. Therefore, the literature review was indicative rather than exhaustive. Elements of
t he g ov e RapithEvidendeAssessment method in accordance with their Social Research
guidance® was used, particularly the use of inclusion criteria (full reference, related to
occupational health and safety, food law or environmental law, since 1990, UK, North America,
Europe or Australia/New Zealand), weight of evidence ratings (1 to 5, as per Figure 6), evidence
tables (see section 5) and question led synthesis of findings. The evidence table and question
led synthesis of findings are included in Appendix B of this report.

1.4.2 Qualitative research: In-depth interviews and focus groups

The main component of the pr oj ecakibdgasgiesoigr a mme wa
interviews and conducting focus groups with businesses. All input from interviews and focus

groups were provided in confidence. Thepro-f or mabés used during the fiel
Appendix C of this report.

Period of the study and sample

All fieldwork for the project took place over the period January to March 2011. The businesses
subject to enforcement were selected from a database of cases that had been completed in the
past 2 or so years (2008-2010), prior to the issue of the latest 2011 Environment Agency
guidance on enforcement. Also, whilst businesses not subject to enforcement were consulted in
January to March 2011, after issue of the Environment Agency guidance, their experiences would
be based on regulator practice prior to the latest 2011 Environment Agency guidance.

In total 52 interviews were completed businesses that have been subject to enforcement action;
31 interviews were completed with businesses that had not been subject to enforcement; and
Four focus groups were held with participants from 24 businesses that had not been subject to
enforcement action.

This was a qualitative study which aimed to acquire in depth feedback from businesses about
their perceptions, attitudes and behaviours. The sample represented a broad range of businesses
that had been subject to enforcement by the Environment Agency or a Local Authority, all sizes of

° Rapid Evidence Assessment toolkit. http://www.civilservice.gov.uktiai-
service/networks/professional/gi@sources/gsrapid-evidenceassessmesbolkit.aspx
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businesses and a range of forms of enforcement and sectors. Businesses expressed views about
how company attributes such as size and risk profile, influenced their behaviour. These views
were compared with previous studies, including larger scale surveys, as a way of exploring
whether they are consistent with other studies.

The study aimed to include a range of different size businesses, i.e. micro (1-9 employees), SME
(10-249 employees) and large (>250 employees), and include businesses that are covered by a
number of environmental regulatory regimes used by the Environment Agency. For example
environmental permits (including Pollution Prevention and Control (PPC) authorisations, waste
management licences and water discharge consents) are now covered by the Environmental
Permitting Regulations 2010. Other regulatory regimes include the Producer Responsibility
(Packaging waste) Regulations 2007 (as amended), water abstraction and impoundment under
the Water Resources Act 1991 and general duties under the duty of care legislation in the
Environmental Protection Act 1990.

Caveats about representativeness of the qualitative sample
It should be noted that:

1 The sample sizes for the interviews and workshop were not large enough to enable statistical
comparison between businesses by size, sector or type of enforcement.

1 The sample size was not large enough to provide a statistically representative response from
each size or sector of businesses;

1 Participation in the study was voluntary, meaning that respondents could have self selected
themselves and therefore reflect a sub-set of opinion;

Some additional caveats regarding the sample of businesses subject to enforcement were:

1 Persons committed to prison and businesses that could not be traced (such as due to closure
of the business or lack of registration) were not included;

1 The majority of businesses were identified from data provided by the Environment Agency.
Local Authorities provided very few contacts for businesses subject to enforcement and only a
small proportion of these could be traced,;

1 The majority of businesses subject to enforcement were recruited from the Environment
Agency National Enforcement database which includes prosecutions (court case with fines),
cautions and enforcement notices (of various types such as remedial works, actions to
comply with environmental regulations). This database and so this study does not include
warning letters and would not, at the time of the study, have included any civil sanctions.

1 The response rate was 17% of those enforced businesses to whom information was sent,
with a lower response rate for unenforced businesses.

Therefore, the sample of enforced businesses was skewed to the relatively more complex

operations regulated by the Environment Agency, woul d not include the fAwo
operators and the low response rate may skew responses. Also the sample of businesses
recruited to the focus groups were drawn mostly f
focus group sample would not identify potential regional differences in opinion.

In depth interviews with businesses subject to enforcement action

Owing to the sensitive nature of the topic, one-to-one interviews were used with businesses
subject to enforcement. The interviews were semi-structured and were conducted either by
phone or face-to-face, lasting approximately 60 minutes.

Businesses were invited to participate that appeared on the Environment Agencyd 8lational
Enforcement Database and were selected based on who had been subject to enforcement most
recently. The study also sought to include those that had been subject to enforcement action from
other environmental regulators, such as local authorities, as well as some that that had received
warning letters from local Environment Agency offices. However, due to the very limited data
acquired from Local Authorities and local Environment Agency offices, the sample was focused
on businesses identified from the National Enforcement Database.
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799 companies were approached by telephone to participate in this research, of which 312 were
sent information about the project. The number of interviews reflect the relative proportions of
those categories of offences recorded in the Environment Agency National Enforcement
database, i.e. approximately 60% are prosecutions (court case with fines), as compared to
cautions and enforcement notices (of various types such as remedial works, actions to comply
with environmental regulations) which are approximately 20% each. This database does not
include warning letters and would not, at the time of the study, have included any civil sanctions.

In relation to the total numbers of businesses interviewed, there were a total of 18 large
businesses (34%) participating, whilst there were 28 SMEs (54%) and six micro (12%)
businesses. As the size profile of businesses subject to enforcement was unknown, it is not
possible to say if this is proportionate to the profile of businesses. As previously noted, the
sample was not statistically representative.

Table 1: Interviewed businesses relative to size, type of enforcement action and regulations.

Type of regulation Packaging Waste EPR/EPA Other regulations
Size Large SME/micro Large SME/micro Large SME/micro | Total
Court case 2 6 1 1 7 9 26
Caution 1 1 1 6 3 3 15
Enforcement notice 0 0 1 5 1 1 8
Warning letter 0 0 0 1 1 1 3
Total 4 7 2 11 12 15 52

In depth interviews and focus groups with businesses not subject to enforcement action

The focus groups lasted approximately three hours and were held in Reading. The telephone
interviews were approximately 30-45 minutes in duration.

A range of businesses (in relation to size, sector and types of regulatory regime) were invited to
participate, using a mailshot for the focus groups and telephone for the interviews. As the focus
groups were conducted in Reading, businesses within a commutable distance were invited using
the Environment Agencyd ¥aste Management Licensing and Pollution Prevention and Control
Permit Databases. Interviewees were mostly recruited using public registers of Approved
Authorised Treatment Facilities, WEEE Registered Producers, Permitted waste facilities (landfill
sites) as well as the Waste Management Licensing Database and Pollution Prevention and
Control Permit Databases. Information about the project and invitations to participate in the focus
groups or by interview were also circulated and advertised to professionals through bodies, such
as the Institute the International Association of Environmental Management and Assessment
(IEMA), Local Government Regulation, and some trade associations. Very few participants came
through the professional bodies. The vast majority came through mailshots and telephone
contact. In some instances, businesses were also contacted using a local authority publicly
available register of PPC sites.

These participating businesses (in both focus groups and interviews) covered a range of sectors
including: manufacturing, construction, wholesale, retail, service, waste management, public
administration, mining and quarrying, agriculture, engineering, transport. Whilst the sample
covered each of these sectors, the sample was not proportionate to the size of each sector.

Table 2: Numbers of businesses by size (not subject to enforcement action)

Large SME/micro Total
Interviews 10 21 31
Focus groups 6 18 24
Total 16 39 55
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2 FIELDWORK AND REVIEW FINDINGS
2.1 Introduction

A summary of the literature is given in Appendix B and of the interviews and workshops in
Appendix E. This section of the report provides a synthesis of the findings from both the literature
review and fieldwork. The synthesis was question led, i.e. it aimed to answer each of the
research questions. The synthesis draws out the main findings and compares findings.

It should be noted that this was a qualitative study which used relatively small sample sizes.
Therefore, care must be applied in drawing conclusions about differences in responses between
businesses according to, for example, their size, sector or whether they have been subject to
enforcement or not. The aim of the study was firstly to acquire subjective feedback from
businesses about their perceptions of enforcement. It was not the aim to assess the accuracy of
those perceptions. Accordingly, where respondents have suggested that there are differences
between businesses, this was a subjective opinion rather than a verified finding.

The first question explored how each form of enforcement impacts businesses, with question 3
reporting on any differences in impact per form of enforcement and question 4 reporting on
differences in impact of enforcement taken as a whole. Question 2 examined the evidence for
enforcement having an impact on those subject to enforcement (termed specific deterrence) and
on those that hear about enforcement against other businesses (general deterrence). Question 5
considered what prompts businesses to self comply. Question 6 considered further research
needs. Where appropriate the report first summarises the findings from previous research (often
from the areas of occupational health and safety and food safety) before summarising feedback
regarding environmental enforcement from businesses in this study.

2.2 Effects of different forms of enforcement

Research Question 1: What evidence is there about the business perspective of the effect that
different types of enforcement actions have on encouraging (short and long term) compliance
with environmental regulation? Enforcement actions considered include general enforcement
responses - warnings, notices; criminal sanctions i fixed penalty notices, formal cautions,
prosecutions; orders imposed by the Court ancillary to prosecution; civil sanctions?

2.2.1 Overview of key findings from literature, interviews and focus groups

The findings from the interviews and focus groups were similar to those of the literature (see
section 2.2.2) in a number of respects. It should be noted that previous research and this study
relied on voluntary participation and so both may represent a particular type of business. All
enforcement activities were considered effective or very effective, with potential concerns raised
about fixed and variable monetary penalties. Forms of enforcement were conceived as being
effective in two respects i either by helping businesses comply or by providing a deterrent.

Key findings

1. Most forms of enforcement were considered effective by the majority of respondents and in
previous research.

2. Forms of enforcement were perceived as being potentially effective in two respects i either
by helping businesses comply or by providing a fair and legitimate deterrent.

3. A common theme was that those forms of enforcement which help businesses to avoid
offences or help them to prevent or recover from an incident are effective. Businesses seek to
work with enforcement organisations and look for clear and specific guidance on how to
comply, whether this is to prevent or rectify an offence. These included: Advice and guidance;
Compliance notices, enforcement notices and works notices; and Enforcement Undertaking
and third party undertakings.

4. Another common theme was that some forms of enforcement provide effective deterrents and

6
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S0 encourage businesses to aim to comply. These included:
1 Prosecution and formal warnings;
i  Stop notices, prohibition notices and restoration notices;
9 Licences, revoking licences, variation of Licence Conditions/Injunctions.

5. As different forms of enforcement were considered to perform different roles and be effective
in different ways, it would be simplistic to try to indicate which forms of enforcement are (in
absolute terms) more or less effective.

6. A few forms of enforcement, including carrying out remedial works, fixed and variable
monetary penalties, were considered to be less effective as they did not help businesses

comply and may not be seen by businesses as legitimate forms of enforcement or deterrents.

2.2.2 Literature review

The literature review identified no evidence that considered the effectiveness® of specific powers

available to environmental regulators. However, it did reveal evidence as to the effectiveness of

di fferent O6categoriesd of enforcement (notably

monetary), and identified studies relating to occupational health and safety (OHS), food safety
and building control regulation. The literature indicated that:

9 Businesses regard advice and guidance as essential to help them comply. For example;

1T The 6educatived role of regulatory bodies hel

persuasion should be used first (see e.g. Fairman and Yapp, 2004 in relation to food
safety, Wright et al, 2011 in relation to building control).

T é6Learning fcementhl ¢epméoirenced was al so
enforcement of OHS regulation (Wright et al, 2006; Amodu, 2008).

1 All forms of formal enforcement, such as improvement and prohibition notices and
prosecutions have an impact (to varying degrees) on their arrangements and attitudes
towards compliance, (e.g. Cohen, 2000; Wright et al, 2006; Amodu, 2008, McMahon et al,
2006). Although:

1 Some environmental compliance literature posits that non-monetary, administrative
sanctions have no detectable impact on compliance (Shimshack and Ward, 2005);

1 Some food safety research (such as Fariman and Yapp, 2004) has found that non-
coercive approaches are more likely to be effective than punitive approaches.

Some previous research indicated that different forms of enforcement have varying effects. For
example Wright et al (2006) found from a survey of businesses subject to enforcement by the
Health and Safety Executive that the majority of prosecuted duty holders (71%) and those
receiving notices (61% of those with improvement notices and 55% of those with prohibition
notices) agreed or strongly agreed that it made them more motivated to improve H&S. However,
it was difficult to control for the magnitude of the offence. In particular, less severe forms of
enforcement tend to be applied to less serious offences. In addition, taking the example of OHS
again, prohibition notices tend to be used where there is an immediate risk of harm from a
specific hazard, whilst improvement notices tend to be used where there is broader fault with
OHS management arrangements. Thus, each form of enforcement is used for a type of offence.

Some previous work (HSE and Williams et al 2010) raised concerns about the effectiveness of
fixed or variable monetary penalties, including:

1 The risk of trivialising offences, as fines do not require corrective action and may be small;

19 Effectiveness is taken here to mean whether the enforcement prompts the business to rectify non-compliances and
(but not necessarily) adopt a more proactive approach to self-compliance.
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1 A high rate of fines may generate an impression of income generation;
1 Fines may be issued instead of a more appropriate sanction such as a notice.

In addition, the previous research indicated that the impact of each type of enforcement should
not be considered in isolation. For example, the effectiveness of advice and guidance is in part
due to the underlying possibility of other forms of enforcement in the event of non-compliance
(Abbot, 2009). Similarly, non compliance with an Improvement Notice served by the Health and
Safety Executive may result in prosecution, whilst advice and guidance was considered
necessary to enable a business to fulfil an Improvement notice.

Thishas | ed some authors to present forms of enfor
is presented as the first option, moving onto warnings and administrative powers such as

enforcement notices if advice goes unheeded or if there is a history of non-compliance. The more

severe forms of enforcement, such as prosecution are suggested to be retained for persistent

offenders and more serious offences. In this way, each form of enforcement was considered to

be potentially effective in the context of the behaviour of the business.

Indeed, there was some evidence from previous research that indicated that businesses may

adopt a more reactive or even adversarial approach to compliance if they consider the level of

enforcement to be disproportionate or if they perceive the requirements to be overly complex.

Indeed, as prosecutions tend to be fault based, some previous work has suggested that they do

not necessarily identify the édunderlyingd organi
rather than a corrective action. This reinforced the view from previous research that the form of
enforcement needs to match the offence and the of

2.2.3 Findings from interviews and focus groups

The feedback from businesses consulted in this study was similar to those of the literature in a
number of respects. As indicated in Table 5 all enforcement activities were considered effective or
very effective, with potential concerns again raised about fixed and variable monetary penalties.
Taking the feedback from respondents as a whole, there were two reasons for some forms of
enforcement being considered effective, namely:

Some forms of enforcement help businesses comply. These include:

1 Advice and guidance;
1 Compliance notices, enforcement notices and works notices;
1 Enforcement Undertaking and third party undertakings.

It was notable that advice and guidance appears to be considered more effective by businesses
that have been subject to enforcement action than those that have not.

Some forms of enforcement provide a deterrent that motivated businesses to comply, including:

91 Prosecution;
9 Stop notices, prohibition notices and restoration notices;
1 Licences and stopping licences, variation of Licence Conditions/Injunctions.

The evidence from the focus groups and interviews indicated that all non-monetary,

administrative sanctions are effective and in the case of the new civil sanctions, are more

effective than both fixed and variable monetary penalties (see Table5and Table6) . 6 Not i ce d
powers and licence suspension/revocation were seen to the most effective, with less emphasis

placed on licence variation/injunctions and the carrying out of remedial action.

Some new forms of enforcement (which respondents had not experienced yet) were not felt by
respondents to perform these roles so effectively, these included fixed and variable penalty
notices.

Variable monetary penalties are being introduced under RES Act Civil Sanctions and have not
yet been used in enforcement of environmental regulation. As such, the views expressed by
businesses in this study are based on perceptions rather than experience. This was consistent
with previous studies that also cited potential concerns about the perception of revenue raising



greenstreet berman Securing compliance
CL2463 R2 V6 FCA

with fixed and variable penalties.
2.3 Specific versus general deterrence

Research question 2: What evidence is there of the relative importance of specific and general
deterrence on the behaviour of businesses and the reasons for this?

2.3.1 Overview of key findings from literature, interviews and focus groups

There was mixed evidence regarding the extent to which enforcement has a specific or general
deterrence impact on businesses. Whilst businesses often say that they are prompted by
enforcement or the prospect of enforcement to make changes, the evidence from self reported
changes in environmental management attributed to enforcement were few. The impact of
enforcement on the business subject to enforcement was influenced by a range of factors
discussed under research question 4. The factors influencing the extent of general deterrence are
discussed in section 2.3.4. The results from the literature review (see section 2.3.2 and 2.3.4) and
from consulting businesses in this study are similar.

Key findings
1. Enforcement can have both a specific impact on businesses subject to enforcement and a
general impact on businesses that are aware of enforcement against other businesses.

2. Few businesses cited the prospect of enforcement as a reason for improving environmental
management in their business in the past 2 years.

3. There was evidence that enforcement prompts improvements in the majority of businesses
and can impact compliance attitudes in some (a minority) of those businesses by raising the
importance of environmental management and avoiding further enforcement.

4. The extent to which enforcement has a specific deterrent impact was influenced by many
factors, as elaborated under research questions 3 and 4 including:

1 The businesses perceptions of the fairness of the enforcement;
1 Whether they considered there to have been a significant risk to the environment and
1 Whether they felt they would resolve the causes of incidents irrespective of enforcement

5. There was mixed feedback regarding how the size of fines influences the impact of
enforcement.

6. When businesses hear of enforcement elsewhere, some review their arrangements and make
changes. The extent this occurs varies according to:

I Whether businesses hear of enforcement against other businesses;
1 Whether they consider the case to be relevant to their business.

7. As the publication of enforcement and the level of detail on cases was considered relatively
low, the extent to which businesses hear about enforcement was limited.

2.3.2 Specific deterrence: Literature review

There was evidence from the literature review that enforcement does have an impact on attitudes
towards compliance in businesses subject to enforcement. For example, Gray and Shimshack
(2010) cite empirical studies on the impact of enforcement in relation to the US Clean Air Act. In
many cases, there was clear evidence that enforcement activity has a specific deterrent impact
on business behaviour. For example, they report a study carried out by Deily and Gray** (2007)
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that jointly analysed enforcement and compliance with environmental and worker health and
safety regulations. The study found that where a plant had been the target of enforcement activity
in the prior two years, the probability of that plant being in compliance increased by 32-33%
relative to other plants. A similar result has been reported in other areas of regulation, such as
OHS and food safety. For example, a small number of studies previously summarised in Wright
et al (2004), have examined the impact of Occupational Safety & Health Administration (OSHA)
enforcement on American injury rates. They found a 13% to ~25% reduction in injuries
statistically associated with increases in enforcement.

Yapp and Fairman (2004) found that SMEs lacked trust in the regulator and legislation and that

this explained their lack of compliance, and the subsequent reliance on external enforcement of

food safety requirements. Rather, in the case of small food businesses, compl i ance i s Af
reactiveo with the enforcer Helackgf petcéived lggitineadyo mi n a n t
(and lack of general deterrence). Also Yapp and Fairman suggested that the traditionally

prescriptive nature of food safety enforcement and the high level of inspection in the UK may

have made proprietors dependent on enforcement activity of their enforcement officers. Thus,
previous research indicates that whilst enforceme
impact on compliance, it may also lead to the businessir el yi ngd on the regul at

2.3.3 Specific deterrence: Findings from interviews and focus groups
Businesses subjective view of the impact

The feedback from businesses subject to enforcement consulted in this study found that 22 out of
52 said that it had had a positive or very positive impact, as per Figure 1. When asked specifically
to what extent the enforcement action taken against their business had impacted on the way in
which they sought to be environmentally compliant, half of the respondents indicated that it had
had a positive (13 out of 28) or a very positive (1 out of 28) impact on the business. This also
appeared to be consistent in relation to those businesses that had been subject to a prosecution,
in that half of them (n=16) had responded positively regarding the impact on the business.

Figure 1: Self assessed impact of enforcement action taken against businesses

14
O SME
10
B Micro
Numberof 8
enforced
interviews 6
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Very negative Negative Mo significant Positive Very positive
impact impact change impact impact

of Law, Economics and Organisations-889.
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Researchersd assessment of t heeforcemsmd | f decl ar ed

Each respondent whamgesaadkcene alfioutwithin gotr business as a result of

this enforcementaction?d0 The responses were categorised by
Specific changes and Major Changes, as illustrated in section 8.2.4. As per Figure 2, 14 out of 52
made major changes, 23 out of 52 made specific changes and 15 out of 52 made no changes.

This does indicate that enforcement does prompt businesses to make improvements and that

some are prompted to go beyond the specifics of the enforcement action. This is consistent with
previous research findings.

However, a quarter of large businesses also felt that as a result of the enforcement action, this
had had a negative impact on the relationship or view of the Environment Agency.

t

Figure 2: Researcher sob6 bassnessess@ meems pomse to enforce
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When asked generally about what changes have been made to the management of specific
environmental risks in the business over the past two years, interviews with businesses who have
had enforcement action taken against them, only 6 businesses (out of 52) indicated that this was
in response to enforcement action. These 6 included both SMEs and large businesses. The
analysis of responses to specific cases of enforcement indicated a greater response than that
indicated by respondents when they were asked about improvements over the previous one to
two years. Thus, it was apparent that:

1 The response varied from nothing, through specific changes following the requirements of the
enforcement to making changes that went beyond the requirements of the enforcement;

1 The impact of enforcement varies according to many factors;

1 Enforcement has a specific impact on the majority of businesses subject to enforcement.

As discussed in section 2.5, the impact of enforcement appears related to the businessesd
perception of the proportionality of the requirements and significance of the environmental risk.

2.3.4 General deterrence: Literature review

In terms of the importance of general deterrence, the literature indicated that enforcement action
does have a general deterrent impact on business behaviour. Studies by both Shimshack and
Ward (2005) and Thornton, Gunningham and Kagan (2005) (cited in Gunningham and Kagan,
2005) found clear evidence that businesses take action in response to hearing about
enforcement action against other businesses. Similarly, evidence from OHS (Wright et al, 2006)
indicates that where a business perceives enforcement action as being relevant to their business,
over 70% of businesses will react by checking their compliance arrangements. However, Fairman
& Yapp (2005) suggested that general deterrence plays a small part in compliance of small food
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business as 43% of SMEs (food businesses) were unable to estimate what could be gained from
compliance, believing themselves to already be compliant. The literature noted factors that
influence the extent to which enforcement has a general impact, including:

i The extent to which cases of enforcement are publicised;

1 Whether the business is within a sector where news of cases is disseminated, whether they
belong to an association or other organisation through which they hear of enforcement;

1 Whether the business has professional advisors.

The literature review indicated that the majority of businesses will initially respond to news of

enforcement action by considering whether it is relevant to them, including whether the business

activities and risks are similar. If the event is considered relevant, the next action tends to be to

review their compliance status (Thornton, Gunningham and Kagan, 2005; Wright et al, 2006). If

they consideredt he dénews 6 of enforcementghbipgbtedl avanhtau
arrangements they may review and revise their arrangements.

The literature noted that the extent to which enforcement is publicised and the level of detail per
case is low in the case of OHS. This limits businesses6é r e s [ enfocamerit action
elsewhere (Thornton, Gunningham and Kagan, 2005; Wright et al, 2006). The literature review
found little evidence as to levels of awareness of environmental enforcement in the UK. Another
factor potentially influencing general deterrence is the level of awareness of the range of
sanctions available to environmental regulators. The literature review found no evidence on this
issue.

Finally, in the case of food safety Yapp and Fairman (2004) found little evidence of general
deterrence amongst small food businesses as they were unaware of their compliance status and
did not consider regulations to be legitimate. However, McMahon et al (2006) study of food
business found that 60% indicate that they hear about food safety incidents, prosecutions and
enforcement (35% of micro, 51% of small businesses and 81% of very large organisations).
McMahon et al (2006) also found that the majority of responding businesses said they check their
arrangements when they hear of enforcement elsewhere (65%).

Thus, previous work, whilst citing general deterrence, also noted limits to this phenomenon. The
feedback from businesses in this study was similar, as noted below.

2.3.5 General deterrence: Findings from interviews and focus groups
The responses from both the focus groups and interviews indicated that:

1 Most of the businesses consulted in this study, were either partially or definitely aware of
enforcement action against others, but the information was often lacking in detail.
1 A large minority of respondents attributed changes to environmental risk management over
the past one to two years to the desire to comply and avoid enforcement action;
0 28 businesses subject to enforcement had made changes in environmental risk
management i 15 of these attributed the changes to the general need to comply amongst
other reasons (and 6 attributed changes to enforcement against them);

0 21 out of 31 unenforced businesses interviewed here had made changes to environmental
risk management - 8 of these attributed changes in part to regulations and need to avoid
enforcement.

1 In many cases, it was not the risk of legal sanctions per se that prompted companies to

i mprove compliance but rather the prospect of d
1 Other motivational factors such as customer/stakeholder demand, senior management

changes, EMS reviews, business growth and cost-efficiency were cited as reasons for making

changes to how the business managed its environmental risks.

It was also clear that some businesses are driven by the specific requirements of regulations.
This was particularly true for licensed businesses that must comply with specific licence
conditions. This was illustrated by the following quote:
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firthe permit came in 2006 and this was the only real driver for putting all systems in
place. ¢SME in manufacturing)

As discussed elsewhere, businesses cite many reasons for improving their environmental
management arrangements, with enforcement and regulatory compliance being one of them.
Respondents stated that they made changes to their environmental risk management as a result
of business drivers, EMS requirements, legal requirements and risk management. Some said
senior leadership changes increased the priority of environmental compliance.

firhere is more interest from senior management and the CEO and the Executive
Committee are personally involved and have areal interest in this. Also in relation to
the management of physical assets - the business is trying to integrate environmental
risks into the overall strategy and business operations. Previously the company had
been extremely reactive. {Large business in transport sector)

Thus, a general wish to avoid enforcement and to comply with regulations was cited as a reason
for specific improvements over the past one to two years. It should be noted that this was an
unprompted question where the interviewee cited reasons for improvements without being asked
if the need to comply was a factor.

The feedback from this study, consistent with the literature review, indicated that the majority of
businesses initially respond to enforcement action (either against the business itself or against
other businesses) by reviewing their compliance status. Some businesses will make
operational/process based changes such as installing new equipment and training employees
where they considered this necessary. The factors that influenced the extent of general
deterrence, included:

1 Awareness of enforcement occurring elsewhere;

9 The size of the business hearing about enforcement elsewhere;

1 The level of detail contained in news of enforcement elsewhere; and

1 Level of awareness of sanctions available to environmental enforcing organisations.

The extent to which businesses were aware of enforcement action elsewhere was high in this
study. Focus group respondents were made aware of enforcement action through a variety of
channels including word of mouth, customers, consultants, trade associations, meeting,
Environment Agency/Defra website and trade/sector magazines. However, the potential for
general deterrence is undermined, according to focus group participants, by the lack of detailed
information that is made available to businesses about the incident and the enforcement
response. This limits how businesses respond to hearing of enforcement action elsewhere. One
participant gave the example of a number of fires that occurred on two waste management sites.
These were significant incidents but no explanation was given as to the causes of the fires.

Another factor potentially undermining the importance of general deterrence is a variable level of
awareness as to the range of sanctions available to the Environment Agency. The literature
review found no evidence as to this particular issue. Evidence from the focus groups indicated

91 Levels of awareness are higher for criminal sanctions (24 out of 24 for prosecution, 23 out of
24 for warnings and formal cautions) than for administrative sanctions (19 out of 24 for
enforcement notices) and

T Awareness |l evels were | owest f oBoutohzl)addaher r yi ng
serving of a oOf ilixoatdf29denal ty noticed (

These findings broadly reflect the Environment Agencyd s current wuse of enforc

It could also suggest that businesses6 per cei ve cri minal sanctions as
administrative ones, and that there is more publicity surrounding prosecutions. A minority of focus
groups and interviewees were aware of the Environment Agencyé s new ci vi | sanctio
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2.3.6 Findings from interviews and focus groups: Fines

Evidence from the focus groups and interviews as to whether the current average fine of £12,000
is adequate in deterring future non-compliance was mixed. Some businesses (of all sizes and
sectors) indicated that the average fine would seem to be high enough. A £12,000 fine was
likened to the price of a small machine (SME, dry cleaner) or one staff member (SME
manufacturer). Others believed that it is not high enough, particularly for large companies.

Fines were also seen as more ineffective when applied to businesses that place little emphasis
on environmental compliance:

fin my opinion, most businesses in the UK will adhere without fines. If | did something

accidentally and got fined, | 6d be hurt, becau:
are always some businesses trying to cut corners 1 you need to take their history into
account . Dondét think theyod@mpa@abusinassinent i on t o t I

manufacturing)

There was also some suggestion that fines were too low relative to health and safety offences,
which sends the message that the environment does not matter.

The evidence from this study appearedt o i ndi cate that fines would be
appropriately, taking in account factorwnaa,ch as
the history of the offender, the extent of environmental harm and the benefits accruing to the

offender as a result of non-compliance. There was some limited evidence from the interviews and

focus groups to suggest that packaging waste fines are perceived as being too high, relative to

the nature of the environmental risk involved. The empirical findings reflected the evidence in the

literature (see e.g. Macrory, 2006; Williamson et al, 2008; Abbot, 2009).

2.4 How does impact of enforcement vary

Research question 3: What evidence is there regarding how and why the impact of each type of
enforcement varies between businesses?

2.4.1 Overview of findings from literature, interviews and focus groups

There was little difference in the perceived impact of each type of enforcement across

businesses. There was a general view that O6ébad compani
of enforcement, that businesses which perceive environmental performance to be an important

business factor are more likely to comply and that the way in which enforcement is carried out

can influence its impact. However, these views were applied to all forms of enforcement. That is,

any form or instance enforcement that is perceived to be unfair may have less impact.

Key findings

1. Notwithstanding the small sample sizes, there were no differences in businessesd Vv i € WS
impact of each type of enforcement was consistent across most types of businesses.

2. There were two main factor that influenced how and why the impact (of all forms of
enforcement) may vary between businesses:

I The way in which the enforcement is carried out;
9 The prior attitudes of the business.

3. If the enforcement was inconsistent, if requirements are ambiguous, occurred after the
business had resolved the fault or poorly communicated, then it may have less impact.

4. Respondents expressed the view that all forms of enforcement are less effective when used
against companies with a poor attitude tow
companies i serial non-compliers i both formal and informal enforcement was seen to be
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relatively ineffective, in some cases because the business involved would just close the
business and open up under a different name. For example:

it [a warning] would wor kt ftoark eu sa n yb unto toitche
environmentally responsi bl e(SMEnremaaufaguringb ut o

The general factors that influence the impact of enforcement are discussed further under
research question 4.

2.4.2 Literature review

Many studies have considered the impact of enforcement as a whole rather than considering
each form of enforcement. Some previous studies have indicated that access to advice and
guidance is considered to be particularly important for businesses with limited internal expertise,
as can be the case in SMEs.

2.4.3 Findings from interviews and focus groups

There was little variation in the perceived impact of each form of enforcement across
respondents. For example:

1 According to evidence from both the focus groups and interviews most businesses said that
advice and guidance was effective or very effective (We 6 d b e | o s!{SM&Eint hou't
agriculture)).

The only difference between respondents was that those that had been subject to
enforcement rated advice and guidance as even more important than other businesses, on
the grounds that they would have avoided the offence if they had prior advice.

9 According to evidence from both the focus groups and interviews most businesses said that
enforcement and works notices were effective or very effective. Of those businesses that had
received enforcement notices most said they would be effective or very effective.

The number of businesses interviewed in this study was insufficient to allow statistical
comparison of differences in responses per type of enforcement by size or sector of business.
Notwithstanding the latter limitation, the responses did not indicate any difference in response to
prosecution, warning or notices according to the size of the business. Figure 48 and Figure 49
shows the per cent of interviewed enforced and unenforced businesses that rated each form of
enforcement to be effective or very effective. Whilst there are some differences in response for
certain forms of enforcement, the sample sizes are too small to draw an inference.

2.5 Why does impact of enforcement vary?

Research question 4: What evidence is there regarding the factors, for example size of business,
sector, cost of complying/not complying, relationship with regulator, organisational culture,
delivery and ease of access to advice and guidance, market pressures etc. that influence how
businesses respond to enforcement?

2.5.1 Overview of key findings from literature, interviews and focus groups

The findings from the literature review and this study were consistent, with both highlighting the
importance of how businesses perceive the fairness and proportionality of the enforcement and
the role of their prior attitudes (perceived business importance of environmental performance).

Key findings

1. Taking all forms of formal enforcement, there were a number of factors that were reported in
previous research and this study that influenced why the impact of enforcement varies.

2. The first set of factors related to the businesses perceptions of the enforcement, including:

1 Whether they perceive that there was a significant risk of harm to the environment;
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1 Whether they perceive the enforcement to be proportionate to the risk of harm and nature
of the offence;

T Whet her the enforcement is perceived to K
1 Relationship with the regulator.

These points highlighted the process of enforcement and communication with businesses.

3. The second set of factors related to the a priori attitudes of the business including:
9 Their perceptions of the significance of environmental risks posed by their operations;

I The extent and nature of business drivers for their business to manage environmental
performance.

The latter factors are elaborated under research question 5.

2.5.2 Literature review

Previous research indicated that the impact of enforcement is influenced by businessesé
perception of the fairness and proportionality of the enforcement and their prior attitudes, such as:

1 The OECD study (2000) cited in Wright et al. (2006) that stated that confidence is lost in
regulators and governments if there is a view that compliance is only in relation to technical
rules that are not appearing to have a substantive impact on risk management.

1 Lessons from OHS indicate that business response to enforcement is influenced by the
perceived fairness and the proportionality of the action, such that duty holders respond more
widely if they perceive enforcement to be fair and proportionate (Wright et al. 2006).

1 Gunningham and Kagan (2005) and Wright et al (2006) suggest that business and site
characteristics may be a factor in determining the responsiveness to enforcement activity 1
with larger and reputation-sensitive business more responsive to enforcement.

The Henley Centre Headlight Vision (2006) reported that businesses want to have confidence in
t he r egul a t-noakiny svhicth éemandsitranaparency, clarity in relation to the
interpretation of requirements and goodwill.

Previous work has also suggested that the size of business is important. For example, Wright et
al (2006) found larger businesses responded more effectively to enforcement. However, in
considering the role of organisation size, it should be noted that the latter report stated that larger
organisations are more likely to have a health and safety board director, a qualified health and
safety manager; and a trade union safety representative. Therefore, it was not size per se that
matters. These findings might suggest that the level of professional advice and leadership
influences the response to enforcement.

2.5.3 Findings from interviews and focus groups: Perceptions of the enforcement
Perception of environmental risk posed by offence

There was evidence from enforced interviews that if the action demanded by the regulator in
order to be compliant is not perceived to be in response to a significant environmental risk there
is likely to be less change in the approach taken by the business. This was cited in the context of
packaging waste regulations where some businesses appear to have responded narrowly to the
enforcement action stating, for example stating that:

firhe businesshasnotmade any changes other than mow ens!
(SME in retail).

This may also impact negatively on the business view of the environmental regulator and about
environmental compliance. For example, one respondent stated that:

fiWe took it seriously and made the necessary changes to systems and intend to
continue to do so in future, but the action didn't impact on how we achieve
compliance, except that it worsened our relationship with or attitude towards the
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Environment Agency.0 ( Cour t duwsieess,in canatiuggian).
This was consistent with the literature review.
Proportionality of enforcement

This study found that of those that had been subject to enforcement action,

1 Only 18 (out of 52) agreed or strongly agreed that it was proportionate, and 23 felt it was not
proportionate;

1 13 (out of 52) did not understand why enforcement action had been taken against their
business; and

1 27 (out of 52) disagreed or strongly disagreed with its fairness (19 thought it was fair).

A number of quotes from businesses illustrate their view that they considered the requirements
within the enforcement to be moving beyond what is reasonably practicable:

fSpent £250k attempting to rectify a problem which had very low environmental risk. 0
(Court case, Large business in manufacturing),

fHad all the procedures in place, the EA and local inspectors also stated that the
company had dealt with the incident well. 0

The reasons for considering the enforcement to be disproportionate included:

i There was limited environmental harm, which should have been the gauge used to determine
a response

1 Inconsistency in the application of approaches between businesses in sector, i.e. prosecute
one business who is aware that another has not faced a similar response

9 Duration of time before enforcement action taken by the regulator i court action considered
ineffective in relation to rectifying a situation as action already taken by business;

1 Previous inspections had not identified any issues 1 felt subsequentapp r o a ¢ hheava s i
handedo .

Some of the reasons cited for the enforcement being unfair are noted below. They indicated that
whilst accepting an offence has occurred, if the offence was unintentional and, in their judgement,
not foreseeable or avoidable by provision of advice, enforcement was seen as unfair.

fAs far as they were aware, there was no pollution. ... It is not likely to happen again as
the flood was a freak occurrence and they have much less waste than they used t0.0
(SME agriculture)

i .they were applying a textbook rule in a black and white fashion.... They also did not
give the guidance the first time they were asked, but only after .. (large waste
management)

fDue to the fact that this regulation is not common knowledge, not well publicised and
PRNs are almost impossible for individual companies to purchase. 6 (|l arge manuf

One factor that influenced the perceived proportionality was the extent to which the business
understood the reasons for the enforcement*?. Figure 3 shows the proportion of businesses that
felt the enforcement was fair, according to whether they understood the reasons for it. Whilst 36
out of 52 of the enforced interviews understood the reasons, the minority who did not understand
the reasons considered the enforcement unfair. The impact of understanding why enforcement
had been taken on the perception that it was proportionate was shown by the finding that:

12t should be noted that environmental regulators write to every offender prior to prosecuting, setting out the reasons
for prosecution, and invite the offender to provide their version of events in an interview where the regulator would set
out what offence they believe has been committed.
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1 12 of those that understood why the enforcement action had been taken against their
business disagreed or strongly disagreed that proportionate action had been taken, with 19
agreeing that it was proportionate,

1 15 out of 16 of those that did not understand why the enforcement action had been taken
against their business strongly disagreed that it was proportionate.

In contrast, the positive role of effective communication was illustrated by one respondent:

firhe Environment Agency highlighted the areas that the company fell short -
explained the process and law to the business, and therefore realised that the
business had fallen short. The action taken was justified. @SME, Manufacturing)

Figure 3: Number of businesses perceived fairness versus understanding of
reasons for enforcement

14 W Understood WDidnot understand
1z
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8
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disagree ACres nor agree S Did not say
disagres

Finally, there were some instances where businesses that had been subject to enforcement
appear to feel that if there had been a relationship prior to the enforcement action, alternative
means to achieving compliance may have been sought:

fDisappointed the Agency chose to go down this route of formal action. The company's
relationship with the Environment Agency could have been better, and perhaps there
could have been more communication from both parties.6 ( Enf or cement
Waste management)

noti c

This was associated with a view that the enforceil

have complied with informal advice if it had been provided before the incident. It was also noted
that enforcement respondents rated access to advice and guidance as the most effective form of
enforcement. This was related to their view that they would have complied if they had been
effectively advised, and thereby averted the offence and enforcement.

Perceived effectiveness of enforcement requirements

A number of features of the enforcement process influenced perceptions of enforcement and their
reaction to it. These related t o wdideredtcecontributee
to business decisions on how to resolve the cause of the offence, including:

1 The length of time taken between the incident and the subsequent action;
i The consistency and validity of requirements.

Where the enforcement action occurred 6l ong
ineffective because the business will have either resolved the cause of the faults or the incident
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would no longer be a priority. The feedback suggested that enforcement needed to be timely, i.e.
soon after the offence, so that the requirements are communicated to the business before they
have concluded how to resolve the faults.

Respondents to this study also cited inconsistency in approach to enforcement across a sector,
lack of understanding of how the business operates and the limited extent to which the action can
lead to changes in the business as bearing on the perceived effectiveness of enforcement. One
quote was:

"They coul dndt mak-eaheselpeople donit have somme@n sense, they
just go by the book" (Court case, SME in agriculture).

2.5.4 Findings from interviews and focus groups: Attributes of the business
Businessesd a pri or i attitudes

There was some evidence that some businesses consulted in this study, both enforced and
unenforced, felt that they already O6strive to col
literature review. A view put forward by a number of focus group participants was that formal

enforcement action is considered to be much more effective when used against businesses that

are aware of and place some importance on environmental compliance. As stated:

firhe focus of the company is on being compliant...it is reputational and social
responsibility that drives the environmental management approach, not enforcement. 0
(SME in manufacturing)

Indeed, some businesses indicated that they already had systems in place to resolve faults and
that enforcement had no impact on their response to incidents. For example, one said that:

fi .the prosecution served no purpose as the business seeks to be compliant...it was
their first prosecution, and they could argue mitigating factorso ( L kusingss in
waste management).

It was also suggested in the focus groups with participants from businesses that had not been

subject to enforcement action that there was a general perception amongst them that the

Environment Agency spends too much time targeting permitted sites and those operators who

are trying to do 06t he rtiongvastthatthere may 6e littld snogesf@ d, t he
further improvement amongst those businesses that already strive to comply. Two quotes

illustrate this point:

fit wasn't to do with what we could do differently, because we're already doing all we
can. (@Large business in the utilities sector)

firhe company were proactive in notifying of the breach and rectifying this
independently - no actions or recommendations were suggested following the court
case. The nature and industry of the business is such that you need to be compliant in
order to maintain permits to practice. The company already did and still does invest
copious resource into ensuring that they remain compliant with environmental
legislation and requirements. ¢{Large business in waste management)

Size was not necessarily a factor

The evidence from this study did not suggest that compliance was related to size.
Notwithstanding the small sample sizes, there was no clear relationship between size and
response to the enforcement. There was evidence from this study to suggest that some
businesses that do not perceive themselves or their activities to present any significant
environmental risk, respond more narrowly to enforcement action taken against them. This was
influenced by a perception that their business activities did not pose a risk of harm to the
environment. The perception of the environmental risk posed by their activities appeared to be
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more influential than the size of the business.
2.6 Factors influencing self-compliance

Research question 5: What evidence is there regarding the factors, for example size of business,
sector, cost of complying/not complying, relationship with regulator, organisational culture,
delivery and ease of access to advice and guidance, market pressures etc. that influence how
businesses pre-empt enforcement through self-compliance?

2.6.1 Overview of key findings from literature, interviews and focus groups

The literature review and the evidence from this study showed that there were a number of
factors that influence how businesses seek to be self-compliant, and that these factors may be
related to a combination of issues that are driven both internally and externally to the business,
including the businessesdé v i e wbusinéss itnfpoeance of environmental performance, access
to advice and their relationship with the regulator.

Key Findings

Taking the evidence as a whole, there were three main categories of factors influencing self-
compliance:

1. The extent and nature of business reasons for managing environmental risks;
2. Access to advice and information;

3. Relationship with the regulator

2.6.2 Literature review
Business drivers

Many previous studies have identified a range of business factors that influence the extent to
which businesses aimed to self comply. There were number of factorst hat act as
to businesses that encourage them to be self-compliant, including the fear of adverse publicity,
particularly for customer-facing businesses, or businesses in terms of local communities or in
terms of social norms; as well as the wish to avoid the cost of responding to enforcement action.
Some specific studies include:

9 Gibson et al (2010) suggested that self-compliance was strongly influenced by the wish to
avoid the negative of incidents, i.e. loss of reputation and increased charges;

1 Heyes (2000) suggested that voluntary compliance could be viewed as a profit maximising
strategy;

1 Mintz (2003) suggested that businesses are motivated by the costs and benefits of
compliance.

Advice and guidance

A series of studies have highlighted the importance of access to advice and guidance. Henley
Centre Headlight Vision (2006) report that suggested clearer communication should be received
from regulators to help businesses overcome the challenges associated with the complexity and
bureaucracy of regulations, whist offering savings to businesses wishing to comply. Konar et al
(1996) suggested that the provision of new information in itself may have an effect on inducing a
business to improve environmental performance.

It was suggested that smaller businesses face difficulty owing to limited resources. Williamson et
al (2008) found that SMEs are challenged owing to:

T Lack of resources i Cultural inertia

1 Low awareness of regulation 1 Lack of visible/perceived benefits
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Lack of time and expertise 1 Fear of regulator
Perception that business has low 1 Low priority awarded environmental
impact regulations.

1 Confusion

However, as previously noted, other studies noted that size per se is less important than the
access to advice and guidance, although smaller businesses tend to have lesser resources.
Amodu (2008) and others suggest that the nature of the business activities is more important in
determining self-compliance than the size of the business and the sector.

Relationship with the regulator

A number of studies highlighted the influence of the relationship with the regulator. For example,
a report by the Local Better Regulation Office (2010) outlined the findings from a survey of 2,000
businesses that identified some challenges associated with local regulation that included:

1 48% of businesses feeling that local councils did not understand their businesses well enough
to regulate them

1 65% of businesses reported a lack of co-ordination between regulatory bodies;

9 One-third reportedly experienced inconsistency, which proportionally increases with the size
of the business.

Amodu (2008) argued that where regulations are defined broadly and require discretion, that a
co-operative approach to negotiating compliance with business is necessary. Inspectors rely on
businesses for information and businesses rely on inspectors for advice. Adversarial legalism
may undermine this relationship and weakened negotiated compliance. As outline below, the
feedback from businesses also identified these three categories of factors.

2.6.3 Findings from interviews and focus groups: Business drivers

The feedback from unenforced businesses in this study, when asked why they had made
improvements in the past one to two years, is shown in Figure 4. The reasons were classified by
the researchers. It indicates that many businesses attributed improvements to customer demands
for good environmental behaviour and business drivers such as cost reduction, social
responsibility and a wish to comply.

Figure 4: Number of unenforced businesses6 reasons for | mprovemer
years (N = 31)

10

Number of
businesses

Social Legal Customer demand Business drivers
responsibility requirements

Driver for improvement in past 1 to 2 year:
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Taking the interviews and focus groups as a whole, the prompts for improving environmental
management included:

1 Customer/client driven; 1 Reporting to parent

{1 Efficiency gains: company/shareholders;

1 Organisational culture; Public perception;

Planning consents, regulations and
licences.

For example, a micro business supplying medical devices to inter alia public authorities stated

that they wouldndét be on clientsd purchasing | i st
performance. This would appear to support the literature review. That is, if the environmental risk

associated with business activities is considered to be significant and could influence business

performance (such as due to customer demands or harm to their reputation), the business is

more likely to self comply.

A common response to customer and other business demands for assuring environmental
performance was to have an environmental management system (EMS). Some points were:

1 Almost half of the businesses cited ensuring good environmental behaviour as a factor for
them to have an environmental management system;

9 Almost half of the enforced and unenforced interview participants indicated that their
businesses had environmental management systems in place;

1 Most of the large businesses consulted in this study indicated that they had an EMS in place,
compared to to just under half of SMEs.

Not all of the EMSO0s were accredited, which was ¢
demanded by customers. Factors for other businesses to secure accreditation included

reductions offered for annual license fees and insurance premiums, as well as offering assurance

to customers of the businesses6 envi r onment al managemebosinessey st em i
did also acknowledge the role of a parent company:

fBefore 2008 there were not many systems in place, however since then they are
looking to implement ISO 14001 in all their businesses - this should be in place by
the end of 2011. Further to this, the parent company is also looking to globally
reduce their environmental impact. @Large business in manufacturing)

Two businesses (an SME in the waste sector, a large retail business) suggested that having an
accredited envir onmentwadthemghhthiggetodwdt system i

Social responsibility

There was also evidence to suggest that that social responsibility and personal beliefs were
important, particularly amongst SMEs and micro businesses, cited by 9 of the unenforced
interviews. Some quotes include:

firthe permit obviously was a driver as is the ISO 14001, but the key drivers behind
them both was customer demand. However, the other huge driver is social
responsibility - this is a family run business, it's in a populated area and they have
stakeholders less than 30m away...0 (SME in manufacturing)

firhey've always been like this - it's a very old .. quarry and they always want to do

better. There have been no specific prompts.0 ( SME i n mining and quar
2.6.4 Findings from interviews and focus groups Access to information, advice and
guidance

Businesses identified one of the major barriers to self-compliance to be the level of advice and
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guidance from the Environment Agency. This was stated to be a particular problem for micro and
SME businesses, though this was expressed by all sizes of businesses. This would appear to
support the findings from the literature review. Some quotes included:

iwant to be compliant, but &égrowing into itdo. ..
uncertainty. 0 ( SME in telecommunications)

il .no idea who to phone except the Council, but | see Environment Agency vans
around. ¢SME in manufacturing)

Some concern was expressed over the consistency and accuracy of the advice, and it was felt

that there are issues relating to the Environment Agency having an understanding of specific

sectors and how they operate. A contrast was drawn to regulators such as the Health and Safety
Executive and t he Depart nimeiserveddeopled amisp ord d awo rhlae d
industry.

iwhen | call the Environment Agency, dondét feel
thecasewithHSE.0 ( SME i n construction)

However, it was clear from both the focus groups and interviews that advice and guidance is not
always as effective as it could be. Businesses said that it may be unclear, too legalistic,
ambiguous, not meaningful at site level, contradictory and not industry specific. According to
some businesses, this was due to a lack of specialist expertise within the Environment Agency. It
was felt that the Environment Agency could improve the quality of its advice and guidance, with
key points being:

1 Relevant information is easily available, and this can be achieved by making information
sector-specific where appropriate.

9 Information needs to be simply presented, in clear language and be consistent, including
where appropriate practical examples and guidance, e.g. in a step-by-step format, and should
make the distinction between legal requirements and good practice.

1 Information being provided in a timely manner to allow businesses the opportunity to comply.

9 Itis targeted to reach the right people, e.g. within the business, or at certain times, e.g. when
registering to startupacompanyin . . . (when | ooking for informatio
very little reference to permits and compliance with environmental regulations.60 ( SME i n
retail).

1 Making any processes clear and simple, e.g. a farmer was confused as to whether he had the
correct form; and a SME in the marine sector also pointed out the value of knowing that the
correct licence has been obtained.

It was suggested that this type of information should be directed at SMESs, as they require more
help, support and guidance.

2.6.5 Findings from this study: Relationship with regulators

There was evidence that businesses value having a relationship with the environmental
regulators, whilst also recognising their role as regulators. Again, this would be consistent with
findings from occupational health and safety and food safety, where it is recognised that:

1 Inspector in areas where the regulations are broadly defined require discretion,

9 That a co-operative approach to negotiating compliance with businesses is necessary.

91 Inspectors rely on businesses to provide information and businesses rely on inspectors for
advice;

9 Adversarial legalism may undermine this relationship.

However, a number of interviewees felt that environmental regulators need to work more closely
with businesses and that this may need a more flexible approach; understanding better what is
happening before taking action; for officers to be more pragmatic in their approach and;
understanding the wider implications of what they are asking. It was felt that there needs to be
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recognition that some businesses wish to talk to inspectors, particularly in addressing an issue
the business had not thought about. It was stated that environmental regulators need to:

fi talk to people, to discuss, to encourage, to advise, to have an open door so people
aren't frightened to talk to them. {SME, Retail)

In this way it was suggested that officers need to be clear about what they are trying to achieve,
build a relationship and trust, and recognise good performance.

2.7 Research methods and gaps

Research Question 6: What are the priorities for future research and research methodology?

Key findings
The study identified four areas of further research, namely:
1. How best to communicate with businesses during the enforcement process

2. How best to take account of factors such as the prior history and intent of the business when
deciding on formal enforcement

3. How best to communicate with businesses

4. Demonstrating the costs and benefits of compliance

The areas of potential further research are outlined below.
How best to communicate with businesses during the enforcement process

One particular, key area for further research could include exploring how best to communicate
with businesses during the enforcement process.

How best to take account of factors such as the prior history and intent of the business
when deciding on formal enforcement

Another key area that has been raised in relation to perceived effectiveness of enforcement is
consistency in enforcement decision-making, across and within sectors and regions, and
exploring how best to take account of factors such as the prior history and intent of the business
when deciding on formal enforcement.

How best to communicate with businesses
A further area was regarding the access to information as this was a challenge expressed by a
number of participants in that:

firhey say that ignorance of the law is not innocence of the law. This is how it is with
the environmental regulations, but it doesn't help encourage compliance. (SME in
manufacturing)

In this way, it was also expressed that it may be desirable to:

1 Work closer with businesses and other business bodies to ensure that relevant information is
being put out to businesses in an effective and efficient manner, and,;

1 Providing information in ways that may raise awareness in sectors and business activities that
may otherwise not consider themselves to have any environmental obligations i particularly
in relation to SMEs and micro businesses.

Demonstrating the costs and benefits of compliance

It was suggested by some participants that it would also be useful to develop information that
makes t he 6bu businessessanctilusrates the enefits of environmental
improvements.
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3 CONCLUSIONS AND RECOMMENDATIONS
3.1 Conclusions: the approach to enforcement

This study found that businesseséresponse to enforcement and self compliance behaviour is

related to a range of business factors. This indicated that the selection of enforcement actions

should have regard for the prior attitudes of the business as well as the consequences of non-

compliance. Thi s has been termed O6responsiveenseegul at i
and Jensen (2003). For example:

1 Where non-compliance is unintentional and due to error or lack of knowledge i in the first
instance the regulator may wish to apply advice and informal enforcement. The regulator may
escalate to civil sanctions, such as compliance notices if the business does not respond to
informal enforcement and only escalate to criminal sanctions if non-compliance persists.

Where more severe sanctionsare appl i ed due to the magnitude of
normally well performing business, the grounds for and wider societal benefits of such

enforcement need to be communicated to ensure the enforcement is perceived as

appropriate.

1 Where non-compliance is due to negligence i in the first instance apply informal enforcement
such as warning letters and caution, and then escalate as above.

1 Where non compliance is intentional, and particularly when it is on for monetary gain, then
apply formal enforcement such as fines.

The application of the principles of responsive enforcement may help increase the perceived
validity of enforcement and thereby increase its impact on specific businesses. Appendix E
provides some discussion of responsive enforcement and a simple behavioural model based on
the findings in this study.

These findings also suggested that the targeting of enforcement could be guided by assessment
of the profile of businesses, in respect of their business drivers and capabilities, with more advice
and enforcement focused on businesses that rate environmental risks lower or have fewer
resources to manage environmental performance.

Environment Agencyds AENnf ©®6Gudanment and Sanctions

The Environment Agency p u b | i Enfoecemerit and Sanctionsi Gu i d a’fin &duary 2011.
The guidance was therefore published after the examples of enforcement consulted on in this
study were concluded (mostly in the period 2008-2010).

The guidance does state that as a matter of principle:

fiWhen considering the appropriate course of action to address offending and to
ensure compl i an cherespansivesandntortsider what is appropriate for
the particular offender and regulatory issued ( p 4)

There is also some guidance that reflects a responsive approach to enforcement, such as:

fiWhere we consider that advice and guidance has not or will not achieve the

necessary outcome, and that some form of sanction (either criminal or civil) is

required to secure that outcome, then we will consider the facts against public interest
factors (set out below) in order to @Bxide what

fiWhere the circumstances leading to the offence could reasonably have been
foreseen, and adequate avoiding and/or preventative measures were not taken, the
response will normally give rise to a sanction beyond advice and guidance or issuing
a war n{pEi)g. o

A decision tree is provided to guide sanctions decisions, whilst recognizing the limited degree of
discretion allowed officers in some areas of legislation. The guidance advises that account should

3 http://publications.environmentagency.gov.uk/pdf/ GEHOO09RG ZAEE . pdf
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be taken on intent, previous history (of the offender), attitude of the offender and foreseeability.
Finally, the guidance advises an outcome focused approach to enforcement, where enforcement
and sanctioning tools are used flexibly to achieve one or more of the desired outcomes, as
illustrated below:

Figure 5: Environmental Agency outcome based enforcement

———— y ——
A. To stop offending i B. To restore and/or 5
aim to stop an illegal remediate i aim to put
activity from right environmental
continuing/occurring. harm or damage.

Y

C. To bring under
requlatory control T D. Punish and/or
aim to bring an deter i to punish an
illegal activity into offender and/or

compliance with the deter future
law. offending.

— A

These points are consistent with the concept of responsive regulation as outlined in this report.
However, it does not include the latter factors in the sanctions decision tree. Therefore,
consideration could be awarded to providing more specific guidance on how to take account of
previous history (of the offender) and attitude of the offender when selecting sanctions.

The Environment Agencyd s fi E n f amdsanctiens statementd” states a clear principle of
targeting Adeli berate or organised crimed (pb6).
regulation. It also stipulates that enforcement should be targeted based on risk.

3.2 Gaps in evidence and further research
Communication and enforcement practice

Given the importance of business perceptions of enforcement, key areas for further research
could include:

1 Exploring how best to communicate with businesses during the enforcement process so that
the enforcement is effective, and

1 Exploring how best to take account of factors such as the prior history and intent of the
business when deciding on formal enforcement.

This study explored business perceptions of environmental enforcement. There could be value in

 http://publications.environmentagency.gov.uk/pdf/ GEHO0910B$Zl pdf
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exploring inspectorsdé view of enforcement and r e\
account of the attitudes and behaviours of the business.
Data gaps

There was very little recent UK based qualitative and quantitative research on compliance and
enforcement from a business perspective. A more complete picture of these matters was
constrained by data gaps. For example:

9 First, there would appear to be no comprehensive database that allows for a direct link to be
made between enforcement action and business behaviour. Although such information may
be available through the OPRA scheme, this does not apply to lower-risk sites that
cumulatively, make a substantial contribution to environmental pollution. By comparing, for
example, monthly emissions data before and after formal enforcement action was taken,
more definitive conclusions could be drawn about the impact of enforcement on compliance.

1 Second, regional data was difficult to obtain, partly due to the fact that different regions record
enforcement data in different ways. This lack of consistency in the data imposes limits on the
extent to which a cross-regional survey of business perspectives can be undertaken.
Obtaining the view of businesses regulated by other regulators such as local authorities was
difficult for similar reasons.

Larger quantitative study

This study was qualitative. A larger scale quantitative survey of businesses that have been
subject to enforcement may reveal differences in the impact of each type of enforcement. In
addition, this study focused on examples of enforcement that occurred prior to the introduction of
new civil sanctions and revised enforcement guidance, i.e. prior to 2011. A repeat of this study in
(for example) two years time may provide an update on whether the new sanctions and
enforcement guidance has addressed some of the issues identified in this study.

3.3 Implications of findings
3.3.1 Introduction

The following 6i mplications®d ar dationaffingidgsandd bot h t |
feedback from businesses.

Businesseswer e as k ed Ihywourepinigng leow ¢an the Environment Agency (and other
environmental regulators) look to improve the manner in which they seek to secure compliance

from businesses? Are there any examples of how this has been achieved elsewhere that offer

good practice or lessonslearnt?0 The suggestions were categorised
that they focus on advice, collaborative relationship with the regulator and more pragmatic

enforcement. Some quotes that illustrate the suggested improvements include:

fithey behave like the police, rather than as supportive and encouraging people,
willing to engage in a discussion and adult conversation. Need to work together to
change t (thargegtditied)

firhey need to work more closely with businesses to help them, offering guidance and
help0 ( SME agriculture)

firhere should be more rapport between businesses and the EA, they need to be
proactive and communicate more.0 ( S ME maragement)

These points have been picked up in the discussion of implications below.
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Table 3: Types of improvements suggested by interviewed businesses (number of
businesses)

Unenforced businesses Enforced businesses

Improved advice 5 8
Better communications with the 3 4
Environment Agency

Improved relationship with the 3 15
Environment Agency

Publicity of prosecutions etc 2 0
More pragmatic enforcement 1 14
More enforcement 0 2

3.3.2 Implications for range of powers and level of fines

The findings indicated support for a broad range of enforcement powers that enable enforcement
organisations to advice, guide, deter and punish businesses. The study indicated that most of the
current enforcement powers are considered by businesses to be effective, with the possible
exceptions of fixed and variable monetary penalties, and carrying out remedial works.

Businesses expressed concern that carrying out remedial works, fixed and variable monetary

penalties could be perceived as ways of raising revenue rather than acting as a legitimate

penalty. Therefore, it is suggested that either the operation of these powers or their

communication to businesses is reviewed, to ensure they are perceived as legitimate. It should

be noted that these are new powers which respondents had not experienced. Therefore, this

feedback raises potential concerns based on businessesd per cepti ons of powers
experience.

The introduction of the new civil sanctions under the Environmental Civil Sanctions (England)
Order 2010 is designed to strengthen the enforcement options of the Environment Agency and
promote cost-effective enforcement. This study would suggest that these new sanctions will be
effective in promoting compliance. Enforcement undertakings were considered most effective,
primarily due to the fact that they maintain the relationship between business and regulator and
empower business, thereby facilitating longer-term compliance.

This study revealed that there was some dissatisfaction with the general level of fines imposed by
the courts. Businesses felt that fines did not always adequately reflect factors such as the
seriousness of the offence, the attitude of the offender and the profit accruing to the offender as a
result of the crime.

Al n my opi mismesses mohe UK will adhere without fines. If | did
something accidentally and got fined, I'd be hurt, because we try hard to be
compliant. But, there are always some businesses trying to cut corners - you need

to take their history into account. Don't think they'd pay attention to thesefin e s . 0
(Micro business in manufacturing)

Therefore, the level of fines and the guidance on fines could be reviewed.

3.3.3 Implications for advice and guidance

This study reinforced the importance of advice and guidance, both in facilitating self-compliance
and to help them fulfil the requirements of formal enforcement actions i whilst at the same time
not leading businesses to become overly reliant on regulators for advice. The importance of oral
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and written was illustrated by the following quote:

fiThey need to provide businesses with advice and guidance, and steer them in the
right direction. A lot of offences are not intentional but rather as a result of not
understanding what the problem is.0 ( Mbusiness in manufacturing)

This is recognised explicitly in the Environment Agencydb s new Enf orcement and S
Statement (2011) which anticipates the use of advice and guidance as a first resort.

However, some respondents to this study stated that written and verbal advice can be
inconsistent, and of mixed quality. Some respondents attributed this, in part, to the perception to
Environment Agency officersdlimited expertise in delivering site-specific advice. Other regulators,
notably the HSE were deemed by some businesses to be visible and accessible. Therefore
environmental regulators could review:

9 The provision of advice and guidance to regulated businesses by individual inspectors and
assess the scope and need for improvements;

1 Whether the communication of written advice could be improved by, for example,
disseminating information through trade associations and the local press;

9 The need and scope for further developing written guidance, such as by the introduction of
step-by-step guides to operational compliance, with a clear distinction being made between
what is a legal requirement and what is considered best practice. Again, working with industry
in formulating guidance and Codes of Practice should be of primary importance.

Participants emphasi sed armde tulsee rmde d pfl ari nr EEqull a
clearly and concisely as possible, reflecting on potential implications/consequences.

Environmental regulators could therefore reconsider the format and content of written advice and
guidance. It could be drafted in conjunction with industry (possibly through working with trade
associations or other industry bodies, or even through having sector-specific teams or working
groups within the regulator) and could provide guidance that resonates with business owners and
minimises the risk of misinterpretation. Some consideration could be given to greater use of
environmental regulators position statements, particularly in relation to ongoing legislative
changes promoted by EU regulation.

3.3.4 Implications for regulatory delivery

Where formal enforcement action is needed, this study indicated that it needs to be administered

fairly, proportionately and consistently, and environmental regulators must explain, in each

individual case, why enforcement action is being taken and why a particular response is deemed
appropriate. Enforcement action (including advice and guidance) will be most effective where

there is a good working relationship between the
approaches being conducive to this. This was particularly the case for small companies who rely
extensively on individual inspectors to assist with compliance.

iYou do what you're asked to do, because you
paperwork. Far sooner have the old type of EA man who discusses and chats about

things with you, not the heavy-handed new type-get s your (BMEdrk up. O
agriculture)

The feedback from businesses in this study suggested that the Environment Agency places less
emphasis on this working relationship than it has in the past and that other regulatory bodies,
most notably the HSE are more visible and approachable. The Environment Agency may wish to
consider:

1 Providing greater support for inspectors to engage effectively with businesses, further
promote sector-specific knowledge to ensure credible engagement with businesses, and
heighten the general awareness amongst inspectors of how businesses operate.

9 Additionally, business welcomes the opportunity to engage indirectly with environmental
regulators through attending conferences and industry workshops. Environmental regulators
should therefore maintain or increase its profile at such events.
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1 There may therefore be some value in reviewing environmental enforcement working
practices with a view to considering how environmental regulators communicates with
regulated entities who have committed an offence.

Consistency in enforcement is especially difficult where a businessb s oper ati ons span
regulatory areas which are enforced by different authorities, for example, a business in the

agriculture sector that is regulated by the Environment Agency in terms of PPC and by Defra on

matters of animal health and welfare. The feedback from businesses in this study suggested that

there can be a lack of co-ordination between regulators. Environmental regulators may wish to

consider how best to co-ordinate and streamline regulatory efforts, with a view to achieving cost-

effective enforcement.

Finally, as the Environment Agencyd s | at est Enf orcement and Sanctio
after the cases considered here were concluded, there may be value in repeating this study in

(say) one to two years time, to gauge the impact of the guidance on businesses6 per cepti ons
enforcement. Similarly, the Enforcement and sanctions statement stipulates the principles of

consistency, proportionality andt r ans p ar e n evg clearly explain why the action is
necessary and when it must be carriedout,. . 6 (p6). This is consistent
study. Again it would be useful to assess the impact of this on future enforcement by repeating

this study in one or two years, although the statement is similar to the Environment Agency6 s
preceBEnhgréement and Sanctions Policyd (EAS/ 8001/

3.3.5 Improving the publication of enforcement action

Businesses acknowledge the value in hearing about enforcement action taken against other

businesses in their sector. This can alert them to any potentially non-compliant practices, and

may, in the long-run, help them to avoid being subject to an enforcement sanction. In this vein,

businesses welcome the Environment Agencyd s practice of publicising p
website and applaud the role that trade associations and other industry bodies play in

disseminating this information. However, as discussed in this report, not enough information is

made available and in most cases, it is only criminal prosecutions that receive such publicity. It

may be useful to consider ways of working with industry with a view to further promoting

enforcement, through, for example, the publication of electronic weekly or monthly trade/sector-

specific updates (these could be distributed via e.g. mobile phones and e-mail).
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4 APPENDIX A: SUMMARY OF CURRENT POWERS

Environmental enforcement is currently the responsibility of the Environment Agency, Local
Authorities and certain other organisations within the Defra family such as Natural England.

Environment Agency
The Environment Agency:

1 Regulates around 2,900 industrial activities in England and Wales ranging from nuclear
sites to chemicals, food and drink manufacturers to intensive pig and poultry farming;

1 Regulates about 7,300 waste management activities from landfills and incinerators to
waste transfer stations;

1 Registers around 80,000 waste carriers and brokers, and 340,000 low-risk waste

activities;

Regulates 2,000 users of radioactive substances; and

Is also responsible for permitting 40,000 discharges to surface and groundwater, 31,000

water abstractions, and about 8,000 land drainage consents.

A range of activities are jointly regulated with other government bodies:

T
T

1 850 major accident hazard sites are jointly regulated by the Environment Agency and the
Health and Safety Executive;

1 The contaminated land regime contained in Part IIA of the Environmental Protection Act is
regulated by both the Environment Agency and local authorities.

The Environment Agencydé s r ol e i s t o pr obusindsees ta complyovgh a n d
environmental legislation, and they have powers to intervene in the event of environmental harm
such as pollution incidents, and prosecute when necessary. In summary, the Environment
Agency has a range of enforcement powers available, including:

Issuing a warning;

Statutory enforcement notices and works notices;

Prohibition notices;

Suspension or revocation of environmental permits variation of permit conditions;
Injunctions;

Carrying out remedial works;

Civil sanctions;

Other civil and financial sanctions including Fixed Penalty Notices;
Issuing a formal caution;

Prosecution and orders ancillary to prosecution; and

Sanctions used in combination.

=4 =4 =8 -8 -8 888899

There are new Civil Sanctions (as of 4" January 2011 for some regulations), that provide the
Environment Agency with new ways to protect the environment, as they focus on investment in
environmental clean-up. Civil sanctions do not replace any of the current enforcement tools,
instead, they provide the Environment Agency with a more flexible range of enforcement tools as
the new civil sanctions are diverse in their purpose, e.g. financial monetary penalties are aimed at
deterring non-compliance, whilst other sanctions focus more on remediation.

Local Authorities

Local Authorities have a range of environment-related responsibilities, ranging from statutory
nuisances to taking the lead on lower-risk regulated sites. Relevant powers include:

1 The Clean Neighbourhoods and Environment Act 2005 makes provision for matters such
as nuisance parking, dog fouling, litter and defacement. Local authority enforcement
officers are able to issue fixed penalty notices to anyone not adhering to the regulations
set out in the Act.

1 Under the Environmental Permitting (England and Wales) Regulations 2010, local
authorities must regulate certain types of factory and other activities such as dry cleaners,
glassworks and foundries, rendering plant and maggot breeders, petrol stations and
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concrete crushers, sawmills and paint manufacturers. The operator of one of these
installations must apply for a permit.

Local authority powers include:

1 Closure of noisy premises as well as noise abatement notices;
1 Litter abatement notices and litter clearance notices;
1 Fixed Penalty Notices for graffiti and fly-posting, as well as prosecution and imprisonment;
1 Removal of graffiti (graffiti removal notices);
1 Remedial action (for illegal waste);
1 Serving of enforcement notices and prosecution of businesses covered by the
Environmental Permitting (England and Wales) Regulations 2010 that operate without a
permit.
Natural England
Natur al England has enforcement responsi bffectsi ti es

the conservation status of Thsindudesenfoeceimestpfeci es or |
regulations such as:

1 Heather and Grass Burning Regulations 2007- to protect carbon rich soils;

1 Environmental Impact Assessment (Agriculture) (England)(no.2) Regulations 2006 Act - to
protect uncultivated land and semi-natural areas from being damaged by agricultural
work, and to guard against possible negative environmental effects from the restructuring
of rural land holdings;

1 Hedgrows Regulations 1997 i which identify and protect important hedgerows for wildlife,
landscape or historical reasons

For example, application for consent to physically restructure uncultivated land must be made to
Natural England under the above Regulations. Natural England are responsible for the regulatory
enforcement of offences relating to:

Sites of Special Scientific Interest (SSSIs);

The Environmental Damage Regulations;

lllegal heather and grass burning;

Agricultural work that affects uncultivated land or semi-natural areas;
Breaches of wildlife licences and notices;

Pesticide poisoning to animals;

Complaints relating to weeds.

Nat ur al En g iadudedprogeautioe, castion and written warnings. Natural England

can seek restoration of environmental damage and court fines. Natural England can also resort
to civil actions such as an injunction or possession order.

S R W

15 hitp:/ww.naturalengland.org.uk/ourwork/regulation/enforcement/default.aspx
' http://www.naturalengland.org.uk/Images/NE%20Enforcement%20Policy%202009-164®3. pdf
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5 APPENDIX B: LITERATURE REVIEW

Overall, 82 documents were reviewed using a rapid evidence assessment approach. Table 4
indicates the overall weighting of evidence in relation to the various questions.

5.1 Weight of evidence criteria
The criteria for rating the Weight of Evidence are shown in Figure 6.

Table 4: Weight of evidence per research question

Weight of evidence
Research question 0 1 2 3 4 5 Ii(i(ta?jl
Q1: Effect of types of enforcement - 2 11 | 14 3 - 30
Q2: Effect of hearing about enforcement - 3 8 12 5 1 29
Q3: Variation of impact of enforcement - 1 1 3 2 - 7
S:f:o\rlzzr?]t;stctors influence response to i 3 6 11 3 i 23
Q5: What factors influence self compliance 1 4 19 13 7 1 45
Q6: Further research 2 0 9 5 2 - 18
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Weight of | Evaluation Studies Surveys and quantitative research Qualitative research Evidence reviews

evidence

Examples | Evaluations of Questionnaires, surveys, Case studies, observational Literature reviews, meta-

of studies | interventions. observational work involving a studies, qualitative interviews. | reviews, rapid evidence
(claimed to be) statistically reliable review, systematic reviews,
sample size. meta-analysis

Zero No intervention is formally | Not enough information provided for | Not enough information A statement of findings from

used or described to
enable a rating to be
assigned.

a rating. Research design, sample
size, and data collection does not fit
criteria to enable a rating of one.

provided for a rating.
Research design, sample
size, and data collection does
not fit criteria to enable a
rating of one.

previous work that does not
include reference

One

Observed correlation
between an intervention
and outcomes at a single
point in time.

A study that only measured
the impact of the service
using a questionnaire at
the end of the intervention
would fall into this level.

Small convenience sample with a
sampling error of over 10% (such as
samples less than 100) at a
probability of 95%.

No sample frame. Possibility of
unrepresentative or skewed sample.

No piloting of research instruments,
lack of standardised procedures
followed for data collection.

Methodology risks socially desirable
responses, false recollection etc,
e.g. self reported behaviours without
reference to specific occasions. Also
poor questionnaire design (e.g.
unclear question, words with double
meanings) means respondents may
have misunderstood questions or

Anecdotal evidence/ poor or
no use of qualitative
techniques such as focus
groups and in depth
interviews, no justification or
rationale for selection of
cases/evidence, data
collection or analysis.

Attempts to draw
generalisable findings from
very small sample or makes
assertions without reference
to evidence.

A literature review that did
not state search terms,
sources, inclusion criteria or
assessment of reliability of
evidence but which does
reference each study.
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Weight of | Evaluation Studies Surveys and quantitative research Qualitative research Evidence reviews

evidence
provided spurious responses.

Two Temporal sequence Sample has sampling error of 5% to | Limited use of qualitative A literature review that
between the intervention 10% (such as in region of 100 to 400 | methods, limited/no details for | applied elements of a rapid
and the outcome clearly respondents) at a probability of 95%. | rationale of study, selection of | evidence assessment
observed; or the presence Piloting of research instruments, and | €aS€s, data collection and including defined search
of a comparison group that | \,se of standardised procedures for analysis. Study design has terms, inclusion criteria and
cannot be demonstrated to | 4ata collection. little scope to draw any wider | sources but no rating of the
be comparable. Surveved behaviours are linked to inferences, such as small or reliability of each study.

A study that measured the previoﬁs research but do risk unrepresentatative sample.
outcomes of people who socially desirable response due to Some demonstration of link
used a service before_ it self reported behaviours/impacts etc. petv_veen conclusions and
was set up and after it findings.
finished would fit into this
level.
Three A comparison between two | Sample achieves margin of error of | Appropriate use of methods A literature review that

or more comparable units
of analysis, one with and
one without the
intervention. A matched-
area design using two
locations in the UK would fit
into this category if the
individuals in the research
and the areas themselves
were comparable.

no more than 5% (typically in region
of > 400) at a probability of 95%.

A sample frame representative of
the population or target population to
be studied with an appropriate
sampling strategy (e.g. quota/
stratified sampling, sample
proportional to size of each
population).

Response rates in region of 30%.

Piloting of research instruments, and
use of standardised procedures for
data collection.

Methodology avoids socially

to develop understanding of
processes and behaviours,
e.g. interviews, observations,
focus groups with questions
linked to previous
research/theory.

Some justification for case
selection based on being
representative of the target
population. Also some
justification for data collection
procedures, and analytical
approach.

Case selection (numbers and

applied elements of a rapid
evidence assessment
including defined search
terms, inclusion criteria
sources and a rating of the
reliability of each study.
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Weight of
evidence

Evaluation Studies

Surveys and quantitative research

Qualitative research

Evidence reviews

desirable responses, e.g. by asking
about self reported behaviours on
specified occasions.

variety) enables comparisons
to be made and applicability
to some other settings.

Questions avoided socially
desirable responses and
leading respondents.

Systematic analysis of
original data to develop
results. Analysis reflects
diversity and complexity of
results.

Clear links between original
data and conclusions, along
with explanation of
assumptions and theoretical
perspectives.

Little or no acknowledgement
of data limitations, subjectivity
and bias.

Four

Comparison between
multiple units with and
without the intervention,
controlling for other factors
or using comparison units
that evidence only minor
differences. A method such
as propensity score
matching, that used
statistical techniques to
ensure that the programme

Stratified sample groups or other
valid sample strategy (e.g. sample is
segmented into subgroups age,
gender, ethnicity etc) with each
sample achieving a margin of error
of no more than 5% (typically in
region of >400) at a probability of
95%.

Consideration given to survey
weighting in the analysis.

As per 3 but also:

Case selection criteria (e.qg.
numbers of cases and key
features of cases /
representativeness) provides
clear scope for drawing wider
inferences from
research/theory. The sample
is representative and large
enough to support

A rapid evidence review that
applies a method that is
equivalent to the Government
Social Science units toolkit
(which may include studies
rated less than 4 and can
include all types of evidence).
Review applied defined
search terms, inclusion
criteria, stated sources,
weight of evidence ratings,
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Weight of | Evaluation Studies Surveys and quantitative research Qualitative research Evidence reviews
evidence
and comparison groups Response rates in region of 50%. comparisons and full evidence table, synthesis,
were similar would fall into Piloting of research instruments, and gen_eralisations to many other | fully referencgd, compared
this category. use of standardised procedures for settings. betvvgen studles_ to_ judge
data collection. Acknowledgement of data consistency of findings.
Methodology avoids socially limitations, subjectivity and
desirable responses. Use of bias, as appropriate.
validated measures of
behaviours/opinion, (e.g
guestionnaires that have been
tested for repeat validity and
cognitively tested).
Five Random assignment and Stratified sampling with groups As per 4 but also: A systematic evidence review

analysis of comparable
units to intervention and
control groups. A well
conducted Randomised
Controlled Trial fits into this
category.

further segmented with each
segment having a power of about
80% as well as low margin of error
of <5% (e.g. sample is segmented
into subgroups age, gender,
ethnicity etc with approx 600+ in
each group.)

Response rates above 50%.

Piloting of research instruments, and
use of standardised procedures for
data collection.

Study uses observational/objective
measures of behaviour, impacts or
other points, such as comparison of
participation rates between different
ethnic groups or recording of actual
level of participation in activities

Use of observation or
reference to actual
behaviours rather than relying
on subjective or generalised
opinions.

that was limited to evaluation,
surveys and qualitative
studies that would rate 4 or 5.
Review applied full method of
search terms, inclusion
criteria, stated sources,
weight of evidence ratings,
full evidence table, synthesis,
fully referenced, compared
between studies to judge
consistency of findings.
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Weight of
evidence

Evaluation Studies

Surveys and quantitative research

Qualitative research

Evidence reviews

instead of subjective estimate.
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5.2 Question 1: Effect of types of enforcement

What evidence is there about the effect of different types of informal (i.e. advice and guidance)

and formal enforcement actions on businesses6 ( short and | ong term) comp
environmental regulation, amongst those businesses who have been subject to one or more of

these, which include general enforcement responses - warnings, notices; criminal sanctions i

fixed penalty notices, formal cautions, prosecutions; orders imposed by the Court ancillary to

prosecution; civil sanctions i fixed Monetary Penalties (FMPs), Variable Monetary Penalties

(VMPs), compliance notices, restoration notices, stop notices, Enforcement Undertakings

(EUs), and other civil sanctions?

5.2.1 Overall weight of evidence

The review identified 31 studies (a moderate level of evidence) that made reference to the
effectiveness of different types of formal and informal enforcement actions on business, of
which 20 were rated 3-5 in terms of weight of evidence. Some studies considered effectiveness
using data provided by enforced individuals/businesses. There is considerably more evidence
considering the business perspective on enforcement in occupational health and safety, and
food safety than environmental protection. Others measured effectiveness using actual incident
rate data or feedback from regulatory bodies. Much of the evidence is concerned with the
overall impact of enforcement per se on compliance decisions, as opposed to the impact of

di fferent types of enforcement action. There is |
sanctions provided under the Environmental (Civil Sanctions) Order 2010, other than that which
was completed with a view to informing the drafting of the legislation itself (although there is
evidence from building control (Williams et al, 2011). There is no evidence as to the impact of
enforcement of environmental regulation on short vis a vis long term compliance.

5.2.2 Summary of key findings
As elaborated below, the key findings were:

1 There is mixed evidence as to the impact of enforcement action (broadly defined) on

compliance with regulatory obligations.

Inspections, advice and guidance may be effective in promoting compliance.

Non-monetary sanctions (e.g. enforcement notices, licence suspension and revocation) may

be effective in promoting compliance but not as effective as monetary penalties.

9 Civil/ladministrative monetary penalties are a powerful tool in promoting compliant behaviour,
although low-level penalties are best suited to minor offences.

)l
)l

5.2.3 Specific findings

There is mixed evidence as to the impact of enforcement action (broadly defined) on
compliance with regulatory obligations.

Some of the literature reviewed reveals that enforcement activities are significant in promoting
compliance with regulatory obligations. Cohen, in his literature review of empirical research on
the effectiveness of monitoring and enforcement (2000), concludes that in general, such
research shows that both increased government monitoring and increase enforcement activities
resulted in reduced pollution and/or increased compliance. Gray and Shimshack, in their 2010
review of the empirical evidence on the effectiveness of environmental monitoring and
enforcement, find significant evidence to support the proposition that it increases compliance
and reduces the emissions of both the targeted facilities and other facilities in the regulatory
jurisdiction (see further section 1.2 below). For example, a quantitative study of the monitoring
and enforcement activities associated with inter alia the US Clean Air and Clean Water Act
across 217 major pulp, paper and paperboard mills in 23 sample US states, found that recent
regulatory activity influences compliance levels (Shimshack and Ward, 2005). Evidence from
occupational health and safety, and food safety regulation would similarly suggest that
enforcement may be a key (but not the only) driver in motivating compliance (see further below),
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although, as is implicit in the remaining five key findings, the actual impact of enforcement
varies according to the type of enforcement action taken.

Inspections, advice and guidance may be effective in promoting compliance.

Therewas some evidence that more oO6informalé forms o
inspections, advice and guidance, may be effective in promoting compliance. According to

Delmas and Young (2009), inspections (or at least the threat of inspections) positively influence

businessesd compl i ance. They ar lbusinesseswithoutuspexialisey ef f ect i \
resources, who see good quality inspections as useful in gaining advice on compliance (LBRO,

2010). Abbot (2009), in her study of environmental enforcement in the UK, Australia and

Canada, found that advice and guidance will be particularly effective where there is the

underlying threat of mor e ctiord. Bvideneelfrédm otcapatiosal of enf o1
health and safety regulation (e.g. Amodu, 2008) and food safety regulation (e.g. Fairman and

Yapp, 2004) would support a similar finding (see further below).

Non-monetary civil/administrative sanctions may be effective in promoting compliance
but not as effective as monetary penalties and criminal prosecution.

Evidence as to the impact of non-monetary sanctions such as enforcement notices (defined to
encompass a range of ercesuspensionand ppweaton was miged.dor | i ¢
example, Shimshack and Ward (2005) report in their study of environmental compliance within

217 major pulp, paper and paperboard mills in the US, that non-monetary sanctions make no
detectable impact on compliance. In contrast, data from the Environment Agency would suggest

that enforcement notices are generally effective in promoting compliance in the context of

legitimate operators who are within a permitting regime (e.g. Benson et al, 2006). And evidence
presented to the Macrory review by the CBI suggested that enforcement notices should be

preferred to monetary penalties (Macrory, 2006). There is some empirical evidence to suggest

that licence suspension/revocation can have a measurable impact on future compliance (e.g.

Abbot, 2009). The impact of warning letters on compliance is uncertain. Although engagement

with the operator and warning letters (used by the Environment Agency to deal with 70% of
regulatory breaches) are generally considered to be effective, more work needs to be done to
assess, objectively, their effectiveness (Benson et al, 2006). Further evidence is provided below

on the effectiveness of non-monetary civil/administrative sanctions in occupational health and

safety, and food safety regulation (e.g. the findings of Wr i ght et al (2006) ¢t}
notices in occupational health and safety regulation may promote over-compliance with

regulatory obligations).

There was some evidence that criminal enforcement is more effective than administrative
enforcement (subject to the limitations of criminal prosecution discussed further below). For
example, in an empirical study of 200 substantive environmental violations of air quality, water
guality or hazardous materials laws in Israel (50% of which were dealt with by criminal actions
and 50% by administrative procedures), in 76% of sites where criminal enforcement action was
taken, no signs of the hazards and violations targeted could be found. In contrast, violations
were removed in only 51% of cases where administrative enforcement action was taken. (Alon,
Aharon and Yuhas-Peled, 2010). Similar evidence can be found in occupational health and
safety (see Wright et al, 2006 below).

In addition, there was evidence to suggest that non-monetary penalties are not as effective as
monetary penalties. In contrast with monetary fines, non-monetary sanctions had no noticeable
impact on the relative discharges across 400 US chemical facilities (Shimshack and Ward,
2010)

Civilladministrative monetary penalties are a powerful tool in promoting compliant
behaviour, although low-level penalties are best suited to minor offences

Civil/ladministrative monetary penalties such as fixed and variable monetary penalties are
deemed to be a powerful tool in promoting compliant behaviour (e.g. Macrory, 2006; Abbot,
2005). Monetary fines had a particular impact on reducing relative discharges across 400 US
chemical facilities (Shimshack and Ward, 2010). More specifically, in an analysis of the
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compliance responses of 217 US pulp and paper wills, monetary fines induced about a two-
thirds reduction in the state-wide water pollution violation rate in the year following the fine,
largely as a result of enhanced regulatory reputation (Shimshack and Ward, 2005). In some
circumstances, administrative monetary penalties will have the biggest impact on those plants
that usually discharge well below the legally required levels i.e. monetary fines enhance over-
compliance (Shimshack and Ward, 2007).

It was clear that the level of penalty impacts upon the decision about whether or not to comply
(Heyes, 2000).Fixed (low) monetary penalties are a powerful tool when dealing with minor
offences (e.g. Macrory 2006; Abbot, 2009). Evidence from occupational health and safety and
food safety regulation would seem to indicate otherwise. For example Amodu (2008) (see
further below) found that the imposition of a penalty under occupational health and safety
legislation can affect behaviour regardless of the nature of the penalty itself. And Williams et al
(2011) (see further below), found that building control officers believed that fixed monetary
penalties would increase levels of compliance within both small and larger companies, with the
latter being motivated primarily by the possibility of negative publicity.

Criminal prosecution is effective in certain circumstances

The criminalisation of environmental offences would appear to suggest that prosecution is

viewed as effective in promoting compliant behaviour. There was some evidence to support the

view that prosecution is effective in certain circumstances. For example, a Henley Centre

Headlight Vision study on administrative penalties (2006) found, across a series of six workshop

simulations (involving participants from business and regulators), that criminal prosecution will

be most appropriate in cases involving material damage, major pollution, death (PPC) or fraud

(packaging waste). And Macrory (2009) recognised the utility of criminal prosecution in tackling

of fenders who coul d be dhRedlybynightegtratarswhoknowu | y cr i mi 1
exactly what they are doing and are often making calculated estimates of the money to be made

and the likelihood of being caught, to the poorly managed companies who have other overriding

priorities, to legitimate companies who through carelessness or an oversight breach the
regulations, but perhaps with serious consequence¢
gualitative analysis of how and why prosecution decisions are made in the HSE, found that the

effects of prosecution are at best uncertain, and in interviews with senior HSE officials, views on

the effect of prosecution were inconsistent. According to Hawkins, in some circumstances

prosecutions can have damaging impacts, particularly on the personal relationship between

regulator and regulatee. Evidence from occupational health and safety and food safety

regulation would indicate that avoiding prosecution is a driver in promoting compliance (e.g.

Wright et al, 2006; McMahon et al, 2006).

Evidence from occupational health and safety

Wright et al (2006) researched the response of businesses to different forms of occupational
health and safety enforcement for the UK Health and Safety Executive. The study included a
literature review, a review injury rates and rates of enforcement and a postal survey of
businesses that had and had not been the subject of enforcement. The survey explored
experience of past enforcement, with duty holders drawn from the HSE Offenders Database. In
total there were 399 Local Authority, 156 HSE and 838 duty holder respondents (215 served
with an improvement or prohibition notice, 347 subject to a prosecution and 276 other duty
holders). As the literature review did not adopt the systematic method of Rapid Evidence
Assessment and the survey relied on self-reported impacts on businesses, the Weight of
Evidence was moderate (3). However, the study did compare between informal enforcement,
notices and prosecutions and is therefore discussed in some detail here.

The duty holders indicated that:

1 The majority of prosecuted duty holders (71%) and those receiving notices (61% of those
with improvement notices and 55% of those with prohibition notices) agreed or strongly
agreed that it made them more motivated to improve H&S;

1 On athree-point scale (where 0 = Not at all, 1 = Partly and 2 = Definitely) duty holders
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reported, thatt hey tended to o6partlyd agree that AWe we
H&S i mpr o Vv 8.mferprohibition notices, 0.9 for improvement notices and 1.3 for
prosecutions.

1 On athree-point scale (where 0 = Not at all, 1 = Partly and 2 = Definitely) duty holders
reported, that they tended to O6partlyd agree th
& higher interest in H&S amon { &forpwohibitionsaices, or man
1 for improvement notices and 1.4 for prosecutions.

Inaddi ti on 85% of Duty holders also reported that
effectiveb6. Thus, it was inappropriate to consi d:¢

The responses from inspectors also indicated that they judge that enforcement leads duty
holders to improve health and safety, indicating that 68% willingly comply with notices, with 15%
doing more than what is required. However, only 16% of inspectors reported that duty holders
reviewed other activities (beyond the notice) after being served a notice, and only 27% of HSE
and 9% of LA inspectors say that notices prompted plans for wider improvements in H&S 1
compared to 46% of prosecutions. Thus, notices were judged to have had a narrower response
from businesses than prosecutions.

The variable impact of notices versus prosecutions was associated with the following:

9 Prohibition notices tended to focus on specific improvements, whilst improvement notices
also cover risk assessment and are more likely to cover management issues;

9 Prosecutions were also more likely than both improvement and prohibition notices to cover
management issues, which was a factor in raising senior management interest;

9 Prosecutions adversely affected the business reputation of the duty holder more than
improvement and prohibition notices do

Overall, duty holders reported that:

T Enforcement had an déeducatived rather than dete
T Duty holders rank OBecause we | earnt from the e
knowledgeab| e about H&S® as the most commonly agree
motivation to manage H&S. Indeed, 72% of prosecuted duty holders report that learning
from the prosecution motivated them to improve H&S. The second ranked (55% of the
prosecutedand~40 % of those with notices) motivational
call 6.
T 56% agree t hat fddmdidnceara due t® igrmfancaenodthe law or error
rather than conscious neglect or conscious avoi
agr eed t hbadinesGeSiognmor e advice and only respond to
1 The need to avoid adverse publicity is a key motivator for duty holders, rather than concern
about the cost of the sanction.

There were at least two possible interpretations of the latter findings. First, it can be interpreted
as indicating that enforcement focuses attention onto H&S and prompts duty holders to
recognise that their standards are inadequate, i.e. an educative impact. Secondly, it can be
interpreted as indicating that the lower ranking given to the deterrent effect of enforcement is
due to the severity of the penalties, i.e. as the penalties are not severe they do not have a
strong deterrent effect.

Amodu (2008) completed a literature review for the Health and Safety Executive covering the
determinants of compliance. Whilst the study did not cite the use of a rapid evidence
assessment method and did include theoretical as well as empirical work, such as search
criteria, it did cover over 200 studies. Amodu (2008) cites work that indicates that the imposition
of a penalty can affect business behaviour regardless of the extent of the penalty itself. The
inspection and penalty was said to draw management attention to the safety issue. In addition,
the imposition of a penalty can led to improvement beyond the regulatory standard. Indeed,
Amondu also noted research that indicated that inspections can induce compliance, due to
dissemination of advice and alerting managers to problems.

These findings can also be said to suggest that:
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1 Notices may have a narrower impact on businesses because they tend to have more
specific requirements and pose less of a threat to businesses reputations;

9 Prosecutions have a wider impact on business due to their wider requirements and greater
reputational risk, but this is not certain as the magnitude of the event may also be factor;

1 Any enforcement that is seen by the business as alerting them to substantive and legitimate
concerns can prompt wider reviews of management.

The survey feedback was mixed, as follows:

T The majority of Duty hol der s nfiriotkésthateefuseco agr eed
organisations to improve their H&S management are a good idea because they allow some

flexibility in how to complybo
T 70% agreed that Alf my organisation receives an
tell me exactlywhatmyor gani sation needs to, and not talk

Thus, it was unclear whether organisations prefer general management requirements or specific
requirements.

Amodu (2008) argues that enforcement options are a scale of powers that are drawn on as part
of responsive and flexible regulation rather than being seen as representing isolated or
conflicting strategies. Education, persuasion and negotiation are used as the preferred method,
with the credible threat of escalation to more serious sanctions. Formal enforcement such as
prosecution tends to be reserved where the offence is more serious or there is evidence of
persistent or intentional non-compliance. This would suggest that evidence regarding the
impact of any one form of informal or formal enforcement needs to recognise the existence and
influence of other sanctions and powers.

The latter scale has been expressed as enforcement pyramids, as cited by Amodu. Co-

operative strategies of advice and educnati on occ!
Regulators deploy an array of techniques increasing in severity, ranging from advice,

persuasion and negotiation, surveillance, scrutiny to formal enforcement and coercion. Formal

enforcement in this context is applied in a discriminating manner attuned to the organisation and

its competencies.

The review (by Wright et al 2006) of statistical evidence about rates of formal enforcement and
incidents/compliance found mixed evidence.

1 A small number of studies previously summarised in Wright et al (2004), Hopkins (1995),
Davis (2005) and Organisation for Economic Co-operation and Development OECD (2000)
have examined the impact of Occupational Safety & Health Administration (OSHA)
enforcement on American injury rates. They found a 13% to ~25% reduction in injuries
statistically associated with increases in enforcement.

1 There are moderate negative correlations between the number of Improvement Notices
served by the HSE and the rate of reported 3 + day injuries for the construction and
agriculture sectors (i.e. the higher the number of notices the lower the accident rate).

1 A-review of injury and enforcement rates in Australia found no consistent association
between the rates of enforcement (prosecution and notices - which changed greatly) and
sector or state injury rates.

1 Whilst the reported rate of injury in the UK service sector declined steadily from the early
1990s to early 200006s, there was no change in t
number of formal improvement notices issues by Local Authorities (who enforce in the
majority of service sector premises) in the first half of the 1990s and a large reduction in the
rate of visits per 1000 premises since 1997/98, i.e. there was no obvious impact on reported
injury rates of a marked change in the rate of enforcement.

1 In a study by the HSE, they compared the impact of advice versus notices finding that whilst
compliance scores rose more for enforced businesses, these compliance scores
subsequently declined. As advised businesses had a superior initial score, it was possible
that formal enforcement is applied to businesses with lower levels of complianceand fgoodo
businesses receive advice. Therefore, the impact of advice and notices may be related to
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the prior attributes of the business as well as the form of enforcement.

Thus, the statistical evidence was mixed, suggesting that there are other factors influencing the
impact of enforcement, as discussed further for questions 5 and 6.

Evidence from food safety

McMabhon et al (2006) completed a literature review of the reasons food businesses manage
food safety and a survey of 567 small, medium and large businesses. As the survey relied on
self reported behaviours and attitudes it was rated as moderately reliable (3) along with the
literature review which whilst extensive did not adopt a Rapid Evidence Assessment method.
They found that:

1 Meeting legal obligations and Environmental Health Officers demands were the second and
fourth ranked reason for improving food safety, after customer demands;

9 Avoiding notices and prosecutions was the seventh ranked reason for improving food safety;

M There was a moderate correlation between Ameet.
enforcement i indicating that the possibility of enforcement influences the impact of advice;

1 42% agree that enforcement has a long term effect on organisations to improve food safety.

The study also noted that there were strong business incentives to manage food safety, in
respect of meeting customer expectations and avoiding adverse publicity. These drivers were
stronger in the case of food safety than occupational health and safety. Indeed:

9 Customer standards are higher than regulatory ones (87%);
1 Only 37% agree that food safety regulations relate to serious risks

Thus, in the case of food safety, the role of regulation and enforcement needed to be placed in
the context of significant business drivers.

However, it was also noted that customers, particularly members of the public, lacked

knowledge of food safety risks and the performance of businesses and that factors such as cost

and taste preferences influenced the weight customers place on food safety in their

consumption decisions. The literature review found limitations to consumer role in food safety,

including:

1 Food safety is difficult (credence attribute) for consumers to detect;

9 Consumers cannot detect food safety before a purchase;

1 Consumers cannot, at the point of sale, determine if the product has been produced using
best procedures or not;

1 Consumer demand for food safety is nebulous and episodic;

9 Producers may remain anonymous;

1 Food borne iliness is difficult to link to the product.

Yapp and Fairman of the Kings College Centre for Risk Management completed a series of

studies into food safety compliance amongst UK micro, small and medium sized enterprises

(Fairman and Yapp 2004). The second part of Fairman and Yapp study examined the impact of

alternative enforcement policies. The study involved screening 450 local authorities and

selecting 8 O6extreme c as enddsisof kvelohdgprivationamd s el ect i n
business survival rate, they selected local authorities on basis of whether they adopted an

educative approach or a formal enforcement approach. They selected local authorities with

6extremed | evel dorcenfent eriedudateve work.ol hermaplectiaa noverage was

95% to 100% in all Local Authorities but the approach differed with:

M 6Educatived | ocal authorities that acted i n an
behaviour by providing information and tools to motivate and encourage change;

T 6Formal enforcementdé | ocal authorities who atte

threats (warning letters and threat of notices) to force change.
The key findings were:

1 Not one of the 81 SMEs actively sought information on requirements, and nearly all viewed
compliance as something you did rather than chose to do;
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Compliance in local authorities using high levels of education were significantly better than

those with low education, when the effects of deprivation and enforcement were removed;

Compliance levels in districts of high and low formal enforcement did not differ, after

removing effects of deprivation and education;

Compliance withon-goi ng requirements such as c¢cleaning wa
authorities;

More SMEs in high education districts exceeded requirements for hazard analysis.

They conclude that:

Their findings confirmed other studies that show that non-coercive and informal approaches
are more likely to be effective than punitive and coercive enforcement in achieving long term
compliance;

The

advice giving approach is consistent with t

businesses (in the case of food SMES);
Education is vital to allow SMEs to make sense of what is being required of them and is a
more effective approach to ensuring compliance with food law in SMEs.

They
consistent with the principle of transferring responsibility to employers, requires high levels of
advice and support for SMEs. As a consequence it renders them organisational incompetent
and dependent on the regulator, forcing the regulator to make sense of requirements for them.

Evidence from building control

go on to argue that the 6éenforced regul ati ol

Williams et al (in press 2011) completed a literature review and survey of building control
officers and builders about their perceptions of the impact of potential civil sanctions. As the
respondents had no actual experience of these sanctions the work was limited to perceptions
and so was rated as low reliability (2). However, the study did explore each type of civil sanction
in depth and is therefore discussed here, whilst noting it was based on perceived potential

impacts.

The literature review found that:

1 Though the Noise Act 1996 Warning Notices and Fixed Penalties exist, they are rarely used,
owing to limited numbers of dedicated enforcement officers and support from internal legal
services (Dupont and Zakker, 2003). Furthermore, it is suggested that regulators, in this
instance Trading Standards, find it difficult to meet the burden imposed on them successfully
to ensure the collection of administrative fines for offences, necessary to ensure that such
sanctions are considered a credible deterrent against non-compliance (Lincoln Law School,

2008).

There is a need to understand the underlying behaviour and attitudes to ensure that FMPs
are confined to those areas in which they are most likely to be effective (Defra, 2006) or else
there is the risk that, owing to their limited transparency, such fines might merely lead to a
more entrenched stance from an offender.

The HSE completed a consultation on alternative penalties, which highlighted issues such

as:

)l

A risk that if fines are applied for apparently trivial offences this may reduce respect
for the |l aw and reduce duty holdersé belief
Fines for trivial offences, such as gaps in documentation, may be perceived as
bureaucratic over-regulation;

A high frequency of fines may create an impression that fines are applied to
generate revenue rather than for the public good;

The introduction of on the spot fines may lead inspectors to retreat from the
traditional role of providing advice and assistance to industry and that this can
undermine prevention;

That fines may substitute for more serious enforcement action and trivialise
offences through misuse;
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1 Administrating fines is potentially bureaucratically burdensome, and collecting
fines, pursuing defaulters and administrating appeals require significant resources;
1 The revenue collection nature may damage the relationship between regulator and
regul at ed, l'imiting the regulatords abilit
without recourse to formal enforcement;
1 FMP or VMP may not change behaviour; rather duty holders may calculate the
cost of the penalty against the economic gain from non-compliance.
| Prosecution, while rendering justice, is fault-based and may not address wider
managerial failures. It suggested that Enforceable Undertakings help meet
concerns that prosecution may not address wider managerial causes of incidents
by stipulating improvements, and provide alternative penalties to a fine for
organisations with good records and thereby helping improve perceived
proportionality of prosecution amongst operators/businesses.
1 From a review of on the spot fines in other countries concern about trivialising offences and
on the spot fines being used wrongly as an alternative to more appropriate penalties, such
as notices, that are more resource intensive for inspectors.

In the survey of 75 Heads of Building Control, it found that:

1 With regard to past enforcement, 33% felt that a civil sanction would definitely not have
deterred the offence and 17% felt they would have;

1 Respondents felt that builders may be less likely to carry out non-compliant work if civil
sanctions had been an option, as civil sanctions would be a quicker route to take and
therefore may be more likely to be used than prosecutions which can be time intensive.

1 The feedback indicated that civil sanctions should not be viewed in isolation specifically that
the threat of a fine is needed to encourage compliance with Compliance, Restoration and
Stop notices.

There was concern that the sanctions may drive non-compliant builders further underground
and decrease the number of notifications, particularly with builders who are on the cusp of
considering whether to notify or not. It was also felt that civil sanctions would have little or no
impact among builders who were intentionally flouting the Regulations.

The feedback from building control officer workshops included that:

1 Most delegates stated that they would use a combination of verbal advice, civil sanctions
and prosecution to enforce the Building Regulations. They stated that they would always
use advice and persuasion first as this was believed to be 90% effective. Failing this, civil
sanctions would then be utilised and prosecution would remain the last port of call.

1 FMP: Many delegates believed that the cost of a fine on small organisations would result in
increased levels of compliance and act to deter builders from breaching the Building
Regulations. It was felt that for larger organisations the impact would be the same, but that
this would be due to concerns about attracting a negative reputation. The only type of
offence deemed suitable for FMPs was procedural breaches e.g. commencing work without
submission of an application. It was thought that a fixed fine might deter offences among
homeowners and smaller builders, but that it would have no impact on repeat offenders.
Overall it was suggested that they might act as a greater deterrent if used in conjunction
with another sanction whereby if the other sanction was not complied with, a fine was
automatically issued.

1 VMP: Again this was perceived to be a deterrent and should be limited to procedural
failings.

1 Compliance notice: It was thought this sanction could be effective in deterring non-
compliance for both initial and repeat offences but would need to be combined with another
e.g. FMP. This, it was suggested, would increase compliance with the notice as there would
be clear repercussions in the event of non-compliance with it. It was suggested that
Compliance Notices would formalise the process of issuing advice on site, and therefore
help generate more accurate figures for enforcement, develop a log of actions that have
been requested, build up history of the builder and help keep track of repeat offenders.
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1 Restoration notice: RNs were also viewed as a formalisation of existing processes. Similarly
it was felt that an RN must have some form of financial penalty attached as a consequence
should the undertakings set out in the notice not be actioned within the given time frame.

1 Stop notices: It was thought that SNs would definitely deter non-compliance as contractors
will not want to be stopped. Delegates were of the opinion that SNs should only be issued in
the event that there is a risk of serious harm. The potential financial impact of halting the
construction process on the client and the builder was raised.

1 Enforcement undertakings: Enforcement Undertakings were the most difficult to understand.
It was also suggested that EUs might only deter non-compliance if attached to another
sanction such as a fine.

A survey of 125 businesses and 25 property owners found that:

9 Supported all of the new sanctions but they expressed concern that use of fines may deter
businesses from seeking advice from Building Control and would have little impact on larger
businesses (who already aim to comply).

1 The new penalties would prompt more notifications of buildings work in the domestic sector
due to possible financial penalties might deter non-compliance;

1 The majority of homeowners and architects stated that builders would be more willing to
listen to the advice of inspectors (and even seek advice proactively) to avoid being fined.

1 However, twenty per cent of builders and 13% of architects stated that there would be no
significant impact because the main factor in increasing technical compliance is more
frequent inspector visits and there would be no
who already strive to comply.

Business feedback on each sanction was that whilst FMP and VMP seen as a deterrent, other
forms of civlsancti ons seen as hel ping with ficoll aborative

1 CNs would formalise the current enforcement process and provide constructive guidance to
the builder on how to be compliant.
1 RNs would deter non-compliance and failure to notify due to:

1 Knowing that compliance can be required retrospectively is likely to increase compliance
in the first instance;
1 Potential delays and subsequent additional costs as a result of RNs is likely to act as a
deterrent to committing offences;
1 More collaborative approach than, for example, fining,
1 EUs would help increase compliance levels due to

1 Working in a collaborative way is very effective in achieving compliance;
1 EUs would be a good way for inspectors to relay to builders what the corrective actions
should be and what would need to be done to achieve them;

Builders6 key concerns were with rogue traders a:
have no impact at all on them (as with current enforcement measures) as it can be difficult to
trace them or identify their activities.

Findings from the OECD

The OECD Report (2008) indicated that in Japan, most businesses actually take steps to

comply with the guidance: the intervention of the authorities is already considered as a sanction,

and the potential loss of reputation for Japanese companies is likely a more important deterrent

than in other countries. Stricter enforcement measures are imposed only if the emission/effluent

limits are exceeded significantly or repeatedly. To illustrate this, during 2005, fAafter 17, 984

i nspections at fisoot and smoke emitting install at
405 of t hem, an i mprovement order was issued in
(p.78)

Similar types of responses are reportedfor Fi nl and where ficompliance not

rarely: in 2006, corrective actions were agreed as a result of 16.8% of all inspections by the
Regional Environmental Centres, and compliance notices were issued in 3.3% of the cases.4
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Even when a compliance notice is used, it is regarded as a sanction in itself (as it is disclosed to
the public) and rarely imposes penalties. o (p. 78]

In The Netherlands, after a verbal warning has been given, sanctions will not be imposed if a
violation has been corrected in a timely manner, has not been committed deliberately, is clearly
an isolated incident, is of limited extent and impact, and has been committed by an operator
with an otherwise good compliance record. Sanctions are issued in only about 7% of the cases.
This can be compared to England and Wales where more than 70% of violations are addressed
through persuasion, and less than 20% by administrative enforcement notice, whilst the
remaining cases are referred for prosecution:

iThe downsi de of |scretien isaht nonaern, €xXpressdd bywirelustdy in
the majority of the studied countries, about the consistency of enforcement actions by
different offices of the same Environment Agency or by local authorities...According to
the Confederation of British Industry, uneven enforcement undermines the value of
environmental regulation in the eyes of businessand can affect competitd.i

In the US there were approximately 1,700-2,000 administrative cases and 150-175 civil judicial

cases handled by the US EPA per year. However, judicial cases took about 50% of the

Environment Agency6 s enf orcement resources. The report cl
prefers administrative actions because of their lower procedural costs, lower penalties, and less

damage to the corporate image.

In France, where the prosecutor is required to pursue the case only if it involves civil

responsibility vis-a-vis a private party, it is estimated that just about 15% of submissions of a

proces-verbal lead to actual prosecutions. Similarly, only a quarter of prosecution cases initiated

in the Netherlands in 2006 went to court, while 61% were pre-settled through fines out of court,

and others were not pursued by the prosecutor 6s ¢

There was a strong difference between the maximum possible criminal fines per offence in the

UK, France and the US on the one hand and Japan and the Netherlands on the other (both
administrative and criminal fines are very | ow i.1
legally unlimited, the maximum fine adjudicated since 2002 was 240 000 (about EUR 300 000)

while the average criminal fine was just GBP 8 190 (about EUR 10 300). In comparison, the

average criminal fine in the US was USD 279 000 (EUR 178 000) in FY 2007. Whereas in the

Netherlands criminal fines are used for about 20% of environmental offences (even though their

rates are rather | ow), such penalties are hardly

The general trend which can be observed in criminal enforcement is the expansion of
prosecution from straightforward actions against some form of cheating (operating without a
permit or falsifying self-reporting) to more complex actions against repetitive violators. The
effectiveness of criminal enforcement varies greatly amongst countries in this study, though in
the US and in England and Wales, criminal enforcement is a high priority.

5.3 Question 2: Effect of hearing about enforcement

What evidence is there of the relative importance of specific and general deterrence on the
behaviour of businesses and the reasons for this?

5.3.1 Overall weight of evidence

The review identified 30 studies (a moderate level of evidence) that made reference to the
relative importance of specific and general deterrence on the behaviour of businesses, and the
reasons for this, of which 22 were rated 3-5 in terms of weight of evidence. As in section 5.1
above, some studies considered effectiveness using data provided by enforced
individuals/businesses. With one notable exception (Gunningham and Kagan, 2005), these
studies determine the presence (or otherwise) of general and specific deterrence, without
considering the reasons why the deterrent impact of enforcement is lacking and why deterrence
is more apparent in relation to different sizes of businesses, in different sectors. There is
considerably more evidence on such matters in occupational health and safety, and food safety
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studies (discussed further below). Many of the studies discuss, implicitly, how the deterrent
impact of enforcement can be strengthened. This is discussed further in section 5.1 above.

5.3.2 Summary of key findings

As elaborated below, the key findings were:

1 Enforcement may have a specific deterrent impact on the behaviour of businesses

1 Enforcement may have a general deterrent impact on the behaviour of businesses

1 The extent of general and specific deterrence varies according to the type of enforcement
action taken.

9 Criminal prosecution is effective in certain circumstances, although its impact is
undermined by the low fines imposed by the courts.

5.3.3 Specific findings
Enforcement may have a specific deterrent impact on the behaviour of businesses

It was clear from the literature that it is not always easy to determine whether the effect of
enforcement is due to general or specific deterrence (Cohen, 2000). However, empirical
evidence, grounded in the economics literature, would suggest that enforcement will have a
specific deterrent impact on business behaviour. For example, in a comprehensive review of the
empirical evidence on the effectiveness of environmental monitoring and enforcement, Gray
and Shimshack (2010) cite empirical studies on the deterrent impact of monitoring and
enforcement actions in relation to the US Clean Air Act. In many cases, there was clear
evidence that enforcement activity has a specific deterrent impact on business behaviour. For
example, they report a study carried out by Deily and Gray'’ (2007) that jointly analysed
enforcement and compliance with environmental and worker health and safety regulations. The
study found that where a plant had been the target of EPA enforcement activity in the prior two
years, the probability of that plant being in compliance increased by 32-33% relative to those
plants that had not been the targets of enforcement action.

However, accor duattgtvetamalysis @fladwi andsvby pipsecution decisions are
made by the HSE (2006), few inspectors were willing to state without qualification that
prosecution had a specific deterrent effect on business compliance.

Enforcement may have a general deterrent impact on the behaviour of businesses

Shimshack and Ward (2005) in analysing the compliance responses of 217 pulp and paper mills
to fines and other regulatory actions for the period 1988-1996, found that an additional fine
induced about a two thirds reduction in state-wide water pollution violation rate in the year
following the fine, and that nearly all of this deterrence effect was attributable to general
deterrence. The general deterrent impact of a fine on other plants in the same state and

industrywas al most as strong as the finebds i mpact
that the majority of this i mpact iisthea&eatthatihbut e d
taking of enforcement action significantly enhancestheregu | at or s r eput ati on

businesses. Shimshack and Ward (2007) in their analysis of plant-level water pollutant

di scharges and sanction data from the EPAOGs
discharges below the legally permitted levels reduce discharges further when regulators issue
fines on other facilities. In other words, over-complying plans reduce discharges not only when
regulators issue a fine on that plant, but also when regulators issue fines on other plants.
Lessons from occupational health and safety and food safety (see further below), would also
indicate that enforcement action has a general deterrent impact on business behaviour. As
discussed below Wright et al (2006) find that the extent to which businesses hear about and
respond to formal OHS enforcement in other businesses is limited by factors such as lack of
publicity and information
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However, according to Hawkinsd qualitative
made by the HSE (2006), only a few inspectors interviewed felt that prosecution had any
general deterrent impact. There was some evidence that inspectors saw that there may be
deterrent value in prosecuting cases that have familiar and commonplace features.

Gunningham and Kagan (2005), in their overview of a special edition of Law and Policy,

anal

Yy ¢

summari se the findings of Thornton, Gunningham ai

and corporate environmental behaviour in the US. The evidence as to general deterrence is
mixed. The authors selectedeight 6 si gnal casesd®6 (significant
that represented a variety of industries, localities and penalties. For each signal case, a random
sample of facilities in the same state and industry were contacted, with a view to completing a
survey. Eighty per cent (233 businesses) agreed to be surveyed. In-depth interviews were also
carried out with officials in 18 chemical manufacturing facilities and 17 electroplating facilities in
the state of Washington and Ohio. The authors found that only 42% of respondents recognised
the specific EPA signal case for their sector. However, 89% of respondents could identify some
enforcement action against other businesses, and a majority of businesses (63%) reported
having, at some point in the past, taken an environmental action in response to hearing about
enforcement action at another company (most often, a review of compliance programs, but
many also changed equipment, monitoring practices and employee training). This suggests at

least partial support for the general deterrence hypothesis. Businesses6 quant um knowl ed

fines against other companies did not appear to be very accurate in terms of the size or
frequency of fines, and businesses did not make much effort to obtain accurate information as
to enforcement action taken against other businesses. On the one hand, there was some
evidence to suggest that it is not the fear of legal sanctions that drives most companies to
improve environmental compliance when hearing about enforcement action elsewhere. Rather,
a change in behaviour could be driven by the fear of informal sanctions such as damage to a
companyo6s reputation or to an environment al
on the other, respondents were more likely to remember dramatic legal sanctions such as large
fines/custodial sentences than informal sanctions. There was also evidence that deterrence

enfor

man a

serves a Areminder functionodo in that deterrence

appl esd t o c he cdfexisting contpl@ance redinmes In other worgs, enforcement
action against other businesses impacts on the consciousness of other businesses in the sector
(termed 6i mplicit general deterrence6).

The extent of general and specific deterrence varies according to the type of
enforcement action taken

There was very limited evidence as to the general and specific deterrent impact of different
types of enforcement action taken. As discussed in section 5.1.3 above, there was considerable
evidence indicating that the impact of enforcement depends on the type of action taken. With
two exceptions (discussed below), none of this literature refers explicitly to general and specific
deterrence. According to Hawkins (2006), HSE inspectors6views on the specific deterrent
impact of prosecutions were mixed. Some inspectors believed that the impact varied according
to the company; A[ N]Jame is more precious to
may also depend on the character of the business, with prosecution having a bigger impact on

S 0me

«
<

6goodd as opposed to 6badd companies. Further mor

general and specific) occurs with the adverse publicity associated with criminal trials.

Rousseau (2007) reports on a study carried out by Glicksman and Earnhart which compares the
effects of administrative and civil fines on environmental performance amongst the chemical
and allied products industry sector in the US. In the context of administrative and civil fines
associated with wastewater discharges in breach of permit limits, the study found that
administrative fines are more effective than civil fines are more effective in terms of specific
deterrence. In contrast, civil fines are significantly more effective than administrative fines in
terms of their general deterrent impact.

The deterrent impact of prosecutions is undermined by the low fines imposed by the
Courts
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It is well documented that one of the perceived problems in utilising criminal prosecution is the

fact that fines imposed on guilty offenders do not reflect the seriousness of the offence (e.g.

Abbot, 2009; Macrory, 2006 and 2009; Williamson et al, 2008). This has been attributed to a

number of causes including lack of judicial experience (e.g. BEMC, 2008; Abbot, 2009) There

have been subsequent calls for the introduction
adverse publicity notices and environmental project orders (e.g. Macrory, 2006).

Lessons from occupational health and safety

The aforementioned study by Wright et al (2006) also explored the impact of hearing about
formal occupational health and safety enforcement in other businesses. Some key findings
were:

1 The majority of duty holders reported that they responded to hearing about enforcement
action or incidents if they perceive them as relevant to their business i 16% report
checking their arr ange meirequallyfirdealingabout natitkes 57 % fi a
and prosecutions;

q However:

1 Duty holders reported that inspectors rarely advise them of examples of offences
elsewhere;

That publicity of offences was generally low;

The information currently provided on offences by the offenders database was
insufficient for duty holders to assess if examples of offences are relevant to them;

1 The likelihood of hearing about enforcement action or incidents and responding to the
news varied between organisations according to a range of factors, particularly size of
organisation, from every few years to a few times a year.

1 The attributes of organisations that responded to hearing about enforcement elsewhere
include:

1 Duty holders who agree that the need to protect their reputation motivates them to
improve H&S also tend to say they respond to hearing about enforcement against
another organisation;

1 Organisations which have a more positive view of H&S are more likely to check their
H&S arrangements after hearing about enforcement action against another organisation
or an accident.

1 Organisations with a H&S Director, H&S advisor, TU safety or employee representative
or belong to a trade association are more likely to check their H&S arrangements after
hearing about enforcement action against another organisation or an accident. As large
organisations are more likely to have H&S directors and a positive view of H&S, this
again favours a response to 6newsd6 amongst | a

The three main reasons for acting on hearing about enforcement action against other
organisations were:

1 The health and safety issue in question is also a risk for your organization;
9 The organisation carries out the same types of activities as you do;

1 The organisation is in the same sector as yours.

Thus, if the duty holder thinks the enforcement action raises an issue that is relevant to them

and is also a risk for their organisation, they are more likely to react. But if they think they are

already Agood enougho or that the other organi sat
likely to check their H&S arrangement after hearing about enforcement elsewhere.
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The aforementioned literature review by Amodu (2008) it noted that:

1 Businesses rarely have a clear or comprehensive understanding of regulations that
apply to them;

1 Businesses do not necessarily act rationally, and may over comply as well as under
under comply;

1 Stringent rule that apply in principle do not necessarily correlate with practice.

They say that (traditional) deterrence theories are largely unsustainable and that a more
nuanced approach is needed to understand compliance behaviour. They go on to discuss
issues such as responsive regulation, which we discuss at question 6.

Lessons from food safety

The aforementioned McMahon et al (2006) study of food business found that the majority of
responding businesses said they check their arrangements when they hear of enforcement
elsewhere (65%). Also whilst 60% indicate that they hear about food safety incidents,
prosecutions and enforcement, this is size related with only 35% of micro and 51% of small
businesses agreeing compared to 81% of very large organisations. Thus, the extent to which
news of enforcement will effect organisations varied between the sizes of organisations.

Yapp and Fairman (2004) found that SMEs lacked trust in the regulator and legislation and that

this explained their lack of compliance, and the subsequent reliance on external enforcement of

food safety requirements onto unconvinced proprietors. They also found that there was a

general lack of awareness of the level of enforcement within food SMEs. They went on to

suggest that this indicated that the evidence doc¢
compliance. Rather, in the case of small food businesses, compliance is Aheavi l
the enforcer being the predominant driver, due to the lack of perceived legitimacy (and lack of

deterrence). Also Yapp and Fairman suggested that the traditionally prescriptive nature of food

safety enforcement and the high level of inspection in the UK may have made proprietors

dependent on enforcement activity of their enforcement officers. As stated by Yapp and

Fairman:

iSMEs were totally dependent upon external a
regulations and decide the way to comply) for them. The predominant source of
i nformation was the EHP during for mal i nspect

For example, they found from the SME case studies that:

1 The majority of SMEs saw that implementing legal requirements, such as equipment to
monitor temperatures, would not improve their food safety;

1 83% demonstrated an 6actived | ack of trust i n
T whereby they made a conscious decision not to comply with food safety legislation;

As regards the motivation to comply and the motivational impact of enforcement it was found
that:

1 Two-thirds of SMEs were motivated to comply with food safety requirements to protect
their reputation from adverse publicity and potential action taken by EHPs;

1 Three-quarters complied because of legal duties, irrespective of whether they agreed with
them;

These findings suggested that:
1 Where a regulation is accepted as being substantive and where non-compliance would

impact the organisation (as with retailers) it becomes a commercial incentive and
complied with proactively;

1 Where the regulations are viewed as disproportionate or a technicality and are not backed
up by commercial costs (such as loss of trade), they are responded to in a reactive and
minimalist way.
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5.4 Question 3: Variation in impact on businesses

What evidence is there regarding how and why the impact of each type of enforcement varies
between businesses?

5.4.1 Overall weight of evidence

Not many of the studies looked at the impact on enforcement in relation to how or why the type
of enforcement varies between businesses. This review identified seven documents that made
reference to this research question, of which 4 were rated 3 to 5 in terms of weight of evidence.

5.4.2 Summary of key findings

Overall, previous research seemed to suggest that the impact of enforcement is more keenly
felt by larger businesses rather than SMEs and individuals, and may be associated with
reputation. There was some evidence that the majority of businesses will seek to address
enforcement action immediately in order to avoid any more significant enforcement action.

5.4.3 Specific findings

Gunningham & Kagan (2005) point to plant and business characteristics as being factors that
will determine the responsiveness to enforcement activity, and it was suggested that plants
owned by larger businesses and reputation-sensitive businesses were less responsive to
inspections and more responsive to other enforcement activities, as compared to SMEs where
deterrence was seen as being far more important. Fairman & Yapp (2005) point out that in
relation to SMEs deterrence plays a small part in compliance as 43% of SMEs were unable to
estimate what was to be gained from compliance as they believed themselves to be compliant
already. Though Gunningham & Sinclair (2002) point out that SMEs are typically limited in terms
of expertise, information and technical capacity, and this may limit how they respond to the
threat of sanctions.

Bell (2008) highlights that although the most significant acts of environmental harm through

breaches in pollution control legislation tend to be companies, there are a number of other

areas of environmental crime where the harm is caused by individuals, e.g. in relation to wildlife

crime, pollution from agricultural sources, fly-tipping waste. It is suggested that there is an
inconsistency in the policy of fAnaming and shami:H
for corporate offenders but may not be as successful when applied to individual offenders.

The Henley Centre Headlight Vision (2006) study suggested that some businesses would be
prepared to accept a fine in order to avoid the risk of a higher fine in court even when they have
not committed a criminal offence. However, it was noted that this would make them liable in a
future case because of an apparent history of non-compliance. A business would challenge a
penalty if there were issues of perceived fairness associated with reputational damage.

The OECD report (2008) identifies that in The Netherlands, 80% of all violations are corrected
without use of any formal actions by the competent authority, while fines are imposed only in a
very small fraction of cases. This could be in line with what is suggested by Gibson et al (2010)
as they suggest that though advice and guidance are important, too much decreases the
accountability of the operators to find solutions to their own problems.

The Henley Centre Headlight Vision (2006) study found that in small simple cases where there
were few disputed facts, both the business and the regulator considered the administrative
penalty options appropriate, whilst fixed penalties allowed for little transparency and may result
in more entrenched and aggressive stance being taken by the business towards environmental
compliance.
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5.5 Question 4: What factors influence response to enforcement

What evidence is there regarding the factors, for example size of business, sector, cost of
complying/not complying, relationship with regulator, organisational culture, delivery and ease of
access to advice and guidance, market pressures etc., that influence how businesses respond
to enforcement?

5.5.1 Overall weight of evidence

The review identified 23 documents that made reference to what factors influence responses to
enforcement, of which 16 were rated 3 to 5 in terms of weight of evidence.

5.5.2 Summary of key findings

The environmental literature provided some evidence that businesses recognise the cost of
non-compliance both directly in relation to the enforcement, e.g. cost of litigation, time etc. as
well as indirectly, e.g. reputational value such as associated through intangible asset values
determined by the market. It was suggested that there is more impact had in relation to this on
those that are traditional polluting industries as well as businesses that are more sensitive to
such external market factors.

The findings in relation to environmental compliance appeared to be consistent with that from
occupational health and safety in that how businesses respond to enforcement may be in
relation to a number of factors such as size and sector. A few studies do make suggestions
regarding the visibility and type of relationship that the regulator has with businesses in
influencing the impact of enforcement which again would be in line with what is shown from
research on compliance and regulatory style from occupational health and safety.

5.5.3 Specific findings
Cost of complying / not complying

Lesley et al (2010) found that the cost of enforcement, e.g. legal conflict, resentment and delay,
may overshadow any benefits in delivering compliance through the use of legal sanctions.
Bourdeaux et al (2001) suggests from looking at alternative dispute resolution in the US
enforcement of environmental conflicts between 1998-2000 that businesses are willing to
mediate to save themselves the time and cost of litigation, and through better communication,
reach an agreement that they consider better.

Indirectly in relation to costs for non-compliance, Konar & Cohen (2001) found in a study in the
US of S&P 500 listed companies that the effect of environmental litigation on intangible asset
value, although statistically significant, tended to be economically insignificant in most
industries; however, the effect of toxic-emission levels tended to be both statistically and
economically significant. They found that the magnitude of the loss varied across industries,
with larger losses accruing to the traditionally polluting industries.

The Henley Centre Headlight Vision (2006) report pointed out that both business and regulator
participants in the workshops agreed that administrative penalties should not be a substitute for
proper investigations and a high level of transparency, whilst at the same time striving to
achieve a balance in relation to the costs of conducting such an activity and any actual fines
incurred.

Factors relating to business sector and size

Hutter (2005) suggested that businesses6 r esponses to enforcement may
factors such as:

9 Industry sector

9 Size of business

9 Different parts of one site

f Overtime

1 Between different categories of people, e.g. employers and employees, skilled and
unskilled.
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Gray & Shimshank (2010) found in a study of enforcement activities of the US EPA and US

state activities, that plants owned by larger parent companies were less sensitive to inspection,

but more sensitive to enforcement actions. Their findings also showed that business responses

to enforcement varied between the pulp mills and the paper mills, with the former being less

sensitive than the latter. This would be consistent with some of the factors identified by Hutter
(2005). They also found that a 10% increase in a
was associated with a 40% reduction in the duration of the violation.

The Local Better Regulation Office (2010) identified that businesses what more feedback in
relation to the benefits of compliance rather than on the prevention of risk, and that this may
also help in counteracting any negative opinions about past enforcement action. It was also
suggested that feedback on compliance at inspection visits is found to be important for
businesses, and particularly for those that are not members of trade associations. Hawkins
(2006) however suggests that the impact of prosecution will vary according to the company and
its size, and where there is a stable relationship to between the regulator and regulated.

Benson et al. (2006) identified, using data from the EA (2006), that enforcement measures with

legitimate operators are an effective means of achieving compliance with 70% of breaches

being dealt with by warning letters, and formal enforcement action was brought only in a

minority of cases. In line with this, Harrison (1995) found in a study of rates of enforcement

action in Canadian pulp and paper mills compared to rates of compliance in the US, that low
compliance in relation to enforcement action tak:t
which it is applied. It was suggested that the more adversarial approach of inspectors may be a

factor in determining rates of compliance as Canadian inspectors often responded by

renegotiating schedules for compliance.

Tal et al (2010) found in a study of enforcement activities in Israel that criminal enforcement was
more effective than administrative enforcement as at 76% of the sites where criminal violations
had occurred no further signs could subsequently be found, as compared to 51% of those that
had been subject to administrative enforcement activity. It is suggested that though criminal
enforcement processes are longer, compliance is significantly greater than in administrative
enforcement cases. This is consistent with Mintz (2005).

The findings from the study by Tal et al (2010) also suggest that there is value in having a
systematic follow up for tracking violations after enforcement actions are complete. Specifically
relating it to an industry, in this case the dairy industry, where there was a targeted voluntary
programme with involvement from two ministries and a trade association, 97% of dairies had
implemented it. Those that had faced criminal action were found to be 100% upgraded and
pollution free as compared to 58% whose discharges had been addressed by administrative
actions.

Lofqvist et al (1997) find that there is some evidence that environmental prosecutions lead to
lower levels of pollution and non-compliance, and the factors that influence this is mixed. It is
highlighted that some studies identify business size as being the key factor, though there are
other studies that suggest the more emphasis placed by senior management in profit, the more
likely there are to OSHA and environmental violations. This is consistent with suggestions from
Williamson et al (2008) that how businesses respond to enforcement is influenced by a range of
factors such as size, sector and ownership.

Shimshank & Ward (2007) found in a study of plant-level water pollutant discharges in the pulp
and paper industry in the US that the types of discharges produces by the plant will influence its
response to enforcement i in plants that had stochastic or jointly produced pollutants, in periods
of perceived high regulator stringency, plants may lower their target discharges below allowable
levels to reduce the risks of accidental violation as well as reduce the risk of violation for a
jointly-produced pollutant.

Relationship with the regulator
The Henley Centre Headlight Vision (2006) report identified a number of issues regarding how
businesses may respond to enforcement. In particular it was reported that businesses prefer to
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have a more flexible approach to negotiate with the regulator, but are less willing to do so if
instances where the regulator has increased power of sanction, e.g. potential prosecution.

The Henley Centre Headlight Vision (2006) report also highlighted that the perceived fairness of

the enforcement process may be a factor to encourage a business to challenge a penalty,

particularly if associated with reputational damage. It is also considered fairer and more

acceptable if the size of the business and their ability to pay is taken into consideration. It was

suggested that in some contexts proving intent to gain from non-compliance may be easier to

prove, and in situations where facts and values can be disputed this may lead to an impasse

between the regulator and the business. Businesses wantto haveconfi dence i n the reg
decision-making which demands transparency, clarity in relation to the interpretation of

requirements and goodwill T evidence of which is in more established regulatory areas.

The report also highl i capptoactto enfomemerd There was aloi ze f i t
some concern regarding a two-tier system emerging in relation to ability to pay 1 one for SMEs
and another for large companies.

Lessons from occupational health and safety

Theaforementioned study by Wright et al (2006) also explored the factors that influence
business response to formal enforcement. It found that the extent to which occupational health
and safety enforcement prompts wider scale or sustained change is influenced by a number of
factors such as:

1 The perceived fairness and proportionality of the action. Duty holders reported wider
responses where they considered the formal enforcement to be fair and proportionate.

The long-term and wider effects of enforcement activities were largely dependent on the Duty

Hol der 6s perception of the enf-upsupmodantiiaspeatiors.s, and
Where Duty Holders perceived that change was needed, in terms of recognising that a hazard

existed that they needed to remove, changes tended to be more long-term and generalised in

the organisation. Where Duty Holders did not perceive that there was a real risk, and that they

were being required to make changes that were unnecessary, they are less likely to embark on

a generalised response.

1 The size of the organisation, with larger businesses responding effectively. In considering
the role of organisation size, it should be noted that larger organisations were:

1 More likely to have a health and safety board director;
1 More likely to have a qualified health and safety manager;

1 More likely to have trade union safety representative.

These attributes were also associated with greater response to hearing about
incidents/enforcement actions.

a reputation

1 Whet her the organisation has t
the most i mportan

reputation to protectd as
the deterrent effect of enforcement

0 p
t 0]

1 Whether the enforcement prompted senior management interest. The following types of
enforcement actions are more likely to get senior management attention:

9 Actions that are perceived to relate to how H&S is managed,

9 Actions against larger organisations and where they fear the business impacts.

The findings of Wright et al (2006) led onto a discussion about the role of the quality of

enforcement, for example targeted and proportionate enforcement may have more impact than

enforcement perceived as unfair. Indeed, a number of cited studies suggested that enforcement

may have adverse impacts on organisational commitment to health and safety and on their
performance i f it is perceived to be fApettyo, f ot
processes leading to an event. The in-depth discussions with employers found that
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enforcement can be de-motivating where it is considered to be disproportionate, reactive to an
incident rather than focused on prevention,
and safety requirements may lose their legitimacy and come to be viewed as a punitive or
bureaucratic compliance process that is not aimed at improving health and safety. It was
suggested that this can reduce respect for the law and with it commitment to proactively
improve compliance.

Other studies reviewed in Wright et al (2006) included:

1 A study of OSHAG6s Maine 200 programme, whi

targeted approach to a more targeted approach (top 200 employers with highest number
of injuries) and co-operative approach that sought commitment to health and safety
programmes. Empl oyers who accepted OSHAOGS

a

S

requ

priority. They report that workersé& compensat:i

belonging to the programme compared to 27% for all Maine employers over the same
period.

1 The OECD refer to a series of studies of regulation of coal mines, nursing home regulation
and environmental regulation that show that strict, coercive strategies break down
goodwill and motivation of those actors already willing to be socially responsible and that
an organised culture of resistance can arise.

1 The Organisation for Economic Co-operation and Development Working Party on
Regulatory Reform produced a major review of issues with respect to regulatory
compliance (OECD, 2000). As stated by the OECD:

ifiPeople | ose confidence in regulators and
technical rules that do not appear to rel

The OECD (2000) goes on to suggest that many enterprises are motivated to comply with
the law, or at least appear to comply, in order to maintain their legitimacy in the eyes of
government, industry peers and the public. The OECD suggests that it is the imperative of
institutional legitimacy that explains how companies regulate themselves rather than a
simple model of deterrence:

a way to focus management attention on institutional expectations that may affect the

|l egiti macy and operation of their enterprise.

Wright et al (2006) went on to note the idea of responsive regulation, and flexible enforcement
strategies that relate to the observed attitudes and behaviours of the organisation.

Amodu (2008) in the aforementioned study picks up on this theme. The review highlights the
influence of regulatory style on compliance.

5.6 Question 5: What factors influence self compliance

What evidence is there regarding the factors, for example size of business, sector, cost of
complying/not complying, relationship with regulator, organisational culture, delivery and ease of
access to advice and guidance, market pressures etc., that influence how businesses pre-empt
enforcement through self-compliance?

5.6.1 Overall weight of evidence
What evidence is there regarding the factors, for example size of business, sector, cost of
complying/not complying, relationship with regulator, organisational culture, delivery and ease of

access to advice and guidance, market pressures etc., that influence how businesses pre-empt
enforcement through self-compliance?
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5.6.2 Overall weight of evidence

The review identified 43 studies that made reference to areas in which further research could be
undertaken in respect of business perspectives, of which 20 were rated 3 to 5 in terms of weight
of evidence.

5.6.3 Summary of key findings

Therewer e number of factor s tbusinesses thatwihencowagédtipems h/ t hr
to be self-compliant, including the fear of adverse publicity, particularly for customer-facing

businesses, or businesses in terms of local communities or in terms of social norms; as well as

the wish to avoid the cost of responding to enforcement action once it has been initiated by the

regulator, e.g. time, hassle, stress etc. This cost can also be attributed to insurers, customers

and suppliers.

There were also a number of factors that offer more positive influence to businesses
encouraging them to be self-compliant, which are consistent with other lessons from
occupational health and safety and food safety that include:

1 Businesses are more likely to be compliant if surrounded by others who are compliant and
whether the regulations are considered fair, necessary and effective

1 If compliance is considered to be cost-effective and fair, else may do the minimum to
comply

1 Where prosecution is reserved for more serious offences and/or persistent /intentional
non-compliance.

There was some evidence that self-assurance schemes or self-regulatory institutions are used
to fill regulatory gaps, information asymmetries or facilitate investment in solving common
problems, but there was little evidence to show that cooperation-based approaches encourage
compliance more than formalised deterrent enforcement. There was some limited evidence that
businesses appreciate compliance data from the regulator as it is an instrument that allows for
fact-based and depersonalised dialogue regarding performance which is seen as a motivator
towards compliance. Consistent with lessons drawn from occupational health and safety and
food safety was the importance of the relationship with the inspector in achieving compliance.

There were a number of barriers to self-compliance identified by the literature including that
SMEs do not see environmental compliance as a priority or are not aware that their activities
have environmental impacts, and therefore do not invest in compliance. This may be in line with
findings in relation to health and safety, which Wright et al (2005) found to vary depending on
sector and size, though there were some views that suggested the nature of the business
activities are more of a determinant.

SMEs and micro businesses face a number of structural constraints, including cash flow,
expertise, style of business and require information that is more specific and concise, though
there was some suggestion that with targeted support, such as through advice and guidance,
and that this may complement rather than replace enforcement in seeking compliance.

5.6.4 Specific findings
Cost of complying / not-complying

A few reports (Defra, 2006; The Henley Centre Headlight Vision, 2006) suggested that all
businesses fear the potential damage 1 time, hassle and cost (e.g. pressure from insurers,
customers and suppliers), in addition to adverse publicity they may receive 1 if they are found
not to be compliant. Furthermore, Cohen (2000) found that cost is not the only motivator
suggesting that informal community pressure and social norms can play an important role in
ensuring compliance in businesses. This was also highlighted in the Henley Centre Headlight
Vision (2006) report which suggested such factors would be more influential with customer-
facing businesses who are more sensitive to adverse publicly associated with any criminal
sanctions.
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With regards to disclosure, Killmer (2004) points out that there may be a disincentive for
businesses to make accurate disclosures if there is a reliance on what is disclosed as opposed
to actual emissions in relation to enforcement pressure.

Benson et al (2006) found that there is a perception of inconsistency in the approach to
prosecuting environmental crime. This is in line with the OECD report (2009) which, citing the
Confederation of British Industry, suggests that uneven enforcement undermines the value of
environmental regulation from the perception of businesses, and can affect their
competitiveness.

Internal business factors that influence self-compliance

Hutter (2009), in a discussion paper, identified a series of factors that influence business
compliance including:

Commitment to regulatory objectives
Attitudes of staff towards compliance

1
1
1 The compliance record
)l

Quiality of management on site

1 Ability to comply.

It is suggested that smaller businesses face difficulty complying owing to limited resources (a
view upheld by many), whilst larger businesses have resources and a reputation to protect.
Gibson et al (2010) suggests that board level commitment is widely accepted as being a key
factor in determining compliance levels, and that there are a range of motivational factors that
may be displayed by operators as they have a range of different characteristics and
commitment to environmental compliance, though avoidance of the negative can have more
impact than the positive. Compliance is motivated in terms of protecting against:

1 Loss of reputation
T Loss of other benefits

q Increased charges.

Heyes (2000) suggested that voluntary compliance can be viewed as a profit maximising
strategy, and that businesses are more likely to comply with their regulatory obligations when
those around them are also compliant. In similar lines, Mintz (2003) reflects that businesses are
motivated by a mix of civic and social factors, and being rational actors weigh up the costs and
benefits of being compliant or non-compliant. In this way, it is suggested that market pressures
could be used to generate environmental compliance (also suggested by Mobus, 2005).
Gunningham & Kagan (2005) identify that the larger the company, the more likely they are to be
proactive and innovative in seeking the least-cost options for mitigating costs of compliance;
furthermore that they are more likely to go beyond compliance as it is seen as a means of
protecting their license to operate. In contrast, White & Boyle (2009) suggest that compliance
may rather be influenced by a few core dimensions, such as the lack of inspections and
monitoring, and is more in line with the findings from Wright et al (2005) that the likelihood of
detection and anticipated level of penalty is an important motivator.

Benson et al (2006) found evidence from the Federation of Small Business (2005) that
potentially their members did not invest in environmental compliance and it was not seen to be
a priority as shown by the findings for a NetRegs survey of SMEs carried out in 2005. Only 7%
of those surveyed thought they carried out activities that could harm the environment, whilst
43% admitted to carrying out at least one activity that was potentially harmful when presented
with a list. However, Heyes (2000) suggests that business characteristics such as size,
diversification or cash flows will have little impact on compliance decisions. Brook Lyndhurst
(2010) suggests that the size of business is a factor in terms of the effectiveness of advice and
guidance in ensuring compliance as small businesses need more help to access and make use
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of this. However, Amodu (2008) suggests that the nature of the business activities is more
important in determining self-compliance than the size of the business and sector. This appears
to be in line with Haider-Markel (2004) whose findings suggest that within the chemical and
allied industries in the US the characteristics of the facility, i.e. the financial status and the
commitment to environmental protection are more important in influencing compliance, and to a
lesser extent government interventions and enforcement tools, as well as community pressure.
Gunningham & Kagan (2005) highlighted findings from Gray & Shadbegian that are consistent
with Haider-Markel that within the paper and pulp industry in the US again plant-level
characteristics are significant determinants of compliance.

A study for SNIFFER by Williamson et al (2008) found that SMEs are challenged to be
compliant owing to:

Lack of resources

Low awareness or knowledge of regulation
Lack of time and expertise

Perception that business has no/low impact
Cultural inertia

Confusion

Lack of visible/perceived benefits

Fear of regulator

= =4 =4 =4 =4 -4 -4 -4 =4

Low priority given to environmental regulations.

Fairman & Yapp (2004) suggest that in relation to SMEs and micro-enterprises that this may be
associated with the nature of the style of business, e.g. lack of specialist skills, low cash flow,
small asset base, short track record, as well as needing to make changes in structure and
ownership at various stages of growth. This is in line with the findings of a study by Fairman &
Yapp (2005) which found that SMESs:

1 Tend to respond to external intervention rather than initiating action

1 Find self-regulation difficult to comply with because of the complexity, systems-based
approach, i.e. not linked to harm or process-orientated, difficulties with implementation
and judgements on compliance

1 Prefer prescriptive rules as they are easier to comply with

q Seek accesstoadvi ce and training to allow them to fma

These factors are again consistent with the findings presented in a report for the Better
Regulation Executive (2010) that involved a study of 500 micro businesses which identified a
series of barriers for to influencing self-compliance, including:

1 Lack ofawareness that environmental regulations applied to them

1 Could not understand the guidance that they had been given i preference to obtain
prescriptive guidance directly related to size and type of business

Costs associated with using third parties or consultants

Having access to a single source of information, with a preference for face-to-face as text
heavy guidance and telephone help lines can present a barrier, and not all are reported to
be online

1 Need for clear understanding of what is minimum legal requirement to achieve
compliance, as opposed to good practice

i Examples of any paperwork or processes, such as provided by the HSE
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Both Heyes (2000) and King & Toffel (2010) pointed out that individuals play a role in securing
self-compliance of businesses, in that they may be motivated by individual gains (King & Toffel)
or may provide influence in capacity as employee, investor or customer (Heyes).

Sector-specific findings

Lewis et al (2010) found that primary production assurance schemes in the UK are well placed
to help industry raise its standards on environmental compliance, though they also suggest that
the more stringent the regulation, the less need there was for assurance schemes. More
generally, King & Toffel (2007) found some evidence that businesses seek to fill voids in state
regulation by joining self-regulatory institutions, as perceived that they will help managers solve
problems as well as address market inefficiencies, information asymmetries or facilitate co-
ordinated investment to solve common problems. Lewis et al (2010) also suggested that the use
of incentives, e.g. farm payments and grants, as alternatives for delivering on environmental
policies. However, Mintz (2003) in a review article suggested that there is little hard evidence to
support the argument that cooperation-based approaches to encouraging environmental
compliance work better than more formalised deterrent enforcement pointing to data from the
US that showed:

1 Major discharging facilities were in violation of the Clean Water Act no less than 58% of
the time

1 39% of all major facilities in five crucial industrial sectors were in violation of the Clean Air
Act.

The role and relationship with the regulator

A report by the Local Better Regulation Office (2010) outlined the findings from a survey of
2,000 businesses that identified some key challenges associated with local regulation that
included:

1 48% of businesses feeling that local councils did not understand their businesses well
enough to regulate them

65% of businesses reported a lack of co-ordination between regulatory bodies

One-third reportedly experienced inconsistency, which proportionally increases with the
size of the business

1 58% found complying with advice and guidance burdensome, with 33% uncertain about
what is to be done in order to be compliant

1 Two-thirds reported keeping up to date was burdensome, particularly in relation to
understanding the requirements in their individual context.

The Henley Centre Headlight Vision (2006) report suggested that clearer communication should
be received from regulators to help businesses overcome the challenges associated with
complexity and bureaucracy of regulations, and that this will offer savings to businesses wishing
to comply. Konar et al (1996) suggested that the provision of new information in itself may have
an effect on inducing a business to improve environmental performance.

100% Cotton Ltd (2010) in their study found that waste operators highly valued compliance
data as it gave an overview and provided a trend analysis rather than focusing on specific sites,
and where this was facilitated in a strategic way allowed for discussions on compliance that
were fact-based and depersonalised. Offering performance ranking against peer companies
was also seen to be a motivator towards compliance in this sector. However, it was suggested
that this should be used carefully and once a relationship has been established. This report also
suggested that attitudes towards environmental issues and regulation were felt to be integral to
water companies.

A qualitative study by Hutter (1997) found that where there was a co-operative relationship
between the regulator and the regulated, inspectors were more likely to use sanctions further
down the enforcement pyramid.

61



greenstreet berman Securing compliance
CL2463 R2 V6 FCA

Delivery and ease of access to advice and guidance

In relation to how information is sought, Benson et al (2006) found that SMEs tend to seek
information on environmental legislation from local authorities.

Brook Lyndhurst (2010a) reported that a shift towards the provision of more advice and

guidance was welcomed by businesses, though views were mixed in relation to how that

provision sits within the Environment Agencyd s r egul at ory and emryasocement
suggested that smaller businesses need more help to access and make use of advice and

guidance. Gibson et al (2010) suggest that there is general agreement that advice and guidance

should be used to complement rather than replace a regulatory and enforcement role, as

businesses see this as a means of ensuring a level playing field.

In a separate report on an evaluation of a pilot scheme working with a large waste management
business across 12 sites, Brook Lyndhurst (2010b) found that advice and guidance was most
useful for lower performing sites and compliance scores were seen to improve on those sites
that had been less compliant and attributed to the advice and guidance received as it had:

Provided an opportunity to re-evaluate permit conditions
Impact on the attitude of site managers

= =4 =4

Impact on the levels of operator knowledge
1 Impact on the willingness of the operator to acknowledge problems.
Lessons from occupational health and safety

Amodu (2008) highlighted some of the regulatory factors that influence (enforced) self
compliance. These include:

1 The clarity of the regulations;

1 Whether regulation is ex post or ex ante i where regulations are ex ante such as prior
licensing or certification compliance is swifter as it may be impossible to carry on their
enterprise without complying. Post ante regulations which rely on detection and sanction
may achieve less compliance because they rely on detecting the offence;

1 The approach of the inspector. It is argued that where regulations are defined broadly
and require discretion, that a co-operative approach to negotiating compliance with
business is necessary. Inspectors rely on businesses for information and businesses
rely on inspectors for advice. Adversarial legalism may undermine this relationship and
weakened negotiated compliance.

They also outlined, as noted under question 1, the concept of the enforcement pyramid,

whereby advice and persuasion is provided in the context of the application of more severe

penalties. Businesses are portrayed as entering into negotiated but enforced self compliance

with the threat of sanctions. This suggested that the extent of self compliance is influenced by

the Aqgualityo of the fAnegotiationo and relations|
sanctions.

Amodu went on to summarise business factors that influence compliance behaviour including:

1 Knowledge of the law - Larger businesses tended to be more knowledgeable and
capable but this was influenced by the businesses activities.

Business relational distance to the inspector;
Frequency of interactions with the regulator;
Compliance costs;

Workforce resistance or pressure;

=A =4 =4 4 =

Perceived presence of external factors, such as reputational pressures, reduction in cost
of incidents.

Amodu (2008) relayedt he concept of Omoral 6 and 6éamoral é ca
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compliance in terms of civic duty. Amodu (2008) goes on to cite work that indicates that
businesses are ordinarily inclined to comply with law partly because of a belief in the law.
However if businesses disagree with the regulation they react negatively.

Amoduds r evi diwatibidteosimgaistigtaeguate increasing inspections with
increased compliance. Businesses may lack the resources comply for example.

Lessons from food safety
The aforementioned McMahon et al (2006) study of food safety found that:

1 Larger organisations are more likely to understand regulations than smaller ones (100% of
very large organisations versus 84% of micro ones);

1 Smaller respondents are more likelytoagr ee t h

ey o6only comply with
address a serious riskod (34

% of micro versus 1
Smaller businesses were:

Less likely to hear about incidents and enforcement;

More likely to say that the complexity and number of regulations inhibits improvements;
Somewhat less likely to have a good relationship with EHO (but most still do);

Less likely to agree that customer standards are higher than regulations;

More likely to only comply with regulations if they address a serious food risk.

Less likely to be influenced by insurers or investor, be inspected by insurers

More likely to cite resource problems and lack of expertise as a problem

=A =4 =4 =4 =4 4 -4 4

More likely to only make improvements if something happens

Fairman and Yapp (2004) small business case studies found a long list of barriers to
compliance, such as lack of knowledge, lack of time, lack of support, lack of interest and so on.
SMEs tended to rely on EHPs to identify issues rather than deal with problems when they
became aware of them. Small businesses believe that there is an onus on enforcing bodies to
explain the regulations they enforce and advise businesses on how to comply with them, and
the study showed a reluctance to take on responsibility for making compliance related
decisions. The absence of such advice and support reduces the perceived fairness and
reasonableness of such regulations and enforcement, and hence the motivation to comply with
them.

They also indicated that small companies appear |
minimum legal requirements though professional award schemes and good practice supported

by trade associations may act as an incentive. It was also claimed that though some local

authorities offered hygiene awards, this does not appear to encourage small businesses to raise

standards further than is necessary. Generally, in relation to compliance small businesses:

1 Believed that they were fully compliant; and,
1 That their operations were not capable of harming the public.

AFrom the i nt er vhaethesnajority of wraali bugnesses are dtrivirig to be
compliant. o (p.48) It is suggested that where t h
small business will allocate resources in terms of staff, time and money.

Hutter and Amodu (2008) in a discussion paper that cites many studies repeats the concept of
and reasons for responsive regulation, citing evidence for this from the field of food safety.

5.7 Question 6: Further research
What are the priorities for future research and research methodology?
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5.7.1 Overall weight of evidence

The review identified 19 studies that made reference to areas in which further research could be
undertaken in respect of business perspectives, of which seven were rated 3 to 5 in terms of
weight of evidence.

5.7.2 Summary of key findings

A number of the studies highlighted to the fact that more empirical evidence and data needs to
be recorded and collated in order to assess the effectiveness of the enforcement approaches,
as well as to determine to what extent other factors impact on this effectiveness, e.g. regional
approaches, differences in regulatory bodies, awareness of enforcement. A few documents in
particular (Leveson-Gower et al., 2009; Gunningham et al., 2002) highlighted the need to fill the
gap in relation to information on SMEs and compliance.

5.7.3 Specific findings
Areas for further research

The OECD (2009) suggested understanding better what the limits are to do more with less,
given that the need for better cost efficiency is a key driver for the modernisation of
environmental compliance assurance systems. Nyborg et al (2006) identified that there is data
missing on what the cost of compliance is for businesses, and therefore making it difficult to
predict what profit maximising compliance levels.

Heyes (2003) argued that more could be done to improve the level of data to improved the

findings of work, as well as address areas where there is no data, and suggested that overall

Aimuch work, then, remains to be doned (p. an5) . Furt
relation to both the theoretical and empirical research agenda where grouped and identified.

These included addressing:

91 Industry specific factors

1 General equilibrium issues i that compliance and enforcement cannot be thought about
in isolation

1 Finance and compliance 1 it is suggested that there is more potential to study the

relationship between financial variables and compliance performance

Regulatory failure

Dynamics 1 it is suggested that there is more scope for analytics of the explicitly

dynamic aspects of the compliance/enforcement problem

9 Alternative instruments.

Gray et al (2010) went further to suggest looking at factors such as the extent of the deterrence
impact in international contexts, the extent to which plant characteristics influence the strength
of enforcement responses, and whether enforcement resources should be targeted at repeat
offenders.

Benson et al (2006) made three key suggestions in that:

)l
)l

9 Further work could be done to objectively assess the effectiveness of warning letters,
and that comparable data issued by other regulators be recorded, collated and
periodically assessed

1 There should be some investigation into regional differences in regulatory approach,
particularly on the part of local authorities

9 There should be evaluation of education programmes and other activities done to raise
awareness on environmental enforcement.

Mobus (2005) proposed that further research should look at whether mandatory disclosures
positively affected regulatory compliance, and whether broader disclosures may be desirable.
Delmas et al (2009) go further suggesting that more research could be undertaken in relation to
understanding the role of investors in environmental governance, as well as looking at the
impact of higher fines and director liability on compliance levels.
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Method and approach to undertaking further research

Mazur (2010) suggested that in further research on compliance the method should include a
classification and measurement of non-compliance based on the degree of environmental
impact; furthermore that this could use composite indices and weightings to characterise
compliance and pollution reduction outcomes. A rigorous approach using, for instance, in-depth,
multi-method evaluations with controlled pilots and clear counterfactual cases is an approach
suggested by Clist et al (2009).

Tiessen et al (2010) suggested that more could be done to measure deterrence in relation the
fly-capture database by possibly surveying users in relation to awareness of legal sanctions and
their effects.

Gibson et al (2010) propose that the evidence base for environmental enforcement
effectiveness could be strengthened by taking a number of approaches, including:

1 Undertaking structured comparative trials
1 Developing a consistent, logical and linked evaluation framework for evaluating
regulations embedded into working practices.
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6 APPENDIX C: EVIDENCE TABLE AND REFERENCES
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from ELR T the Environmental Law
Reporter.
http://www.oecd.org/dataocecd/18/36

[33947732.pdf

enforcement policy in
deterring individuals and
businesses from non-
compliance, or achieving
an improved level of
environmental
performance. Except for a
few studies in Canada, the
review does not address

Reference Type of evidence & Weight of Justification of | Key findings per research question (1 to 6)
summary of method, evidence weight of
sample size etc rating (1to 5) | evidence

1. Sinclair-Desgagné, B., (1999). Literature review 2 No stated Q2:

Remarks on Environmental summarising some search method, | f It was suggested that regulators should
Regulation, Business Behavior and | indings and using brief no weight of harness the potential of businessesd 0 wn
Innovation. Cirano Scientific Series | gejt_reported case studies evidence internal incentive systems by using various
99s-20, ISSN 1198-8177. in relation to the Porter scores, no instruments (e.g. pigouvian taxes, quotas,
hypothesis, in total 32 evidence table tradeable pollution permits, command-and-
references control systems) and tools (e.g. corporate
liability, lenders liability, regulatory
requirements on information production,
mandatory EMS) which may reduce the cost
of enforcement and compliance.

Q4:

1 Argued that regulator can play a role in
supporting innovation and competitiveness
that have social and environmental benefits
by reducing trade-offs by influencing the
corporate landscape by encouraging, e.g.
EMS and auditing standards.

2. Cohen, M.A., (2000). Empirical A literature review 2 No stated Q1: Literature review revealed the following
Research on the Deterrent Effect of | (in¢jyding evidence table) search method, | about the effect of enforcement action on
Environmental Monitoring and of the empirical research no weight of compliance:

Enforcement. Environmental Law on the effectiveness of evidence 1 increasing enforcement activities results in
Institute reprinted with permission monitoring and scores. reduced pollution and/or increased compliance

(although no evidence that government-
imposed penalties have any deterrent effect on
oil spills)

9 in a study of US pulp and paper mills, a 10%
increase in frequency of enforcement action is
more effective than a 10% increase in
monitoring activities

Q2:

67



http://www.oecd.org/dataoecd/18/36/33947732.pdf
http://www.oecd.org/dataoecd/18/36/33947732.pdf

greenstreet berman

Securing compliance
CL2463 R2 V6 FCA

Reference

Type of evidence &
summary of method,
sample size etc

Weight of
evidence
rating (1 to 5)

Justification of
weight of
evidence

Key findings per research question (1 to 6)

analyses conducted
outside the US. Eleven
papers in bibliography.
(NB: Much of the paper is
concerned with monitoring
e.g. inspections, as
opposed to enforcement
action).

1 studies that measure monitoring/enforcement
and pollution/compliance at plant level
document a specific deterrent effect

1 some studies that measure monitoring and
enforcement at an aggregate level (e.g.
state/region) demonstrate general deterrence

Q5:

9 Corporate criminal activity is reduced in those
publicly traded companies whose top
management incentives are more closely
aligned with shareholders.

9 Information disclosure has a significant
deterrent effect on business emissions

1 Informal community pressure and social norms
play an important role in emissions and/or
compliance

Q6: Recommended more empirical research on
(1) the relative deterrent impact of civil versus
criminal enforcement (2) the impact of
managerial culture on business compliance (3)
the actual impact of social norms/community
pressure/business reputation/market
forces/organizational structure on compliance
decisions

3. Henley Centre Headlight Vision,
(2006). Report on administrative
penalties simulations. HMSO.
Report for Defra.

Six workshops simulating
different penalty models in
three different regulatory
regimes were undertaken
for Defra. The aim was to
understand the possible
implications of using
administrative penalties
and explore whether new

Justification of
design and
method

Q1L

1 Administrative penalties would be a useful
tool against low-level offending, and higher
levels of compliance would be achieved from
smaller companies and for less serious
offences.

1 Felt that criminal prosecutions necessary
when dealing with larger companies accused
of having committed major offences.
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Reference

Type of evidence &
summary of method,
sample size etc

Weight of
evidence
rating (1 to 5)

Justification of
weight of
evidence

Key findings per research question (1 to 6)

types of sanctions would
increase effectiveness of
enforcement and reduce
costs to business and
regulators.

Disadvantage of a flexible system is ensuring

consistency across cases/regions, such as
with a fine based too heavily on the
subjective judgement of an individual
regulator.

Inflexible regulatory system may offer clarify
for business, and potentially lead to less
disputes over a fine levied.

Some suggested that leaving enforcement up
to the regulator increased the possibility of
self-monitoring and self-regulation within the
business community.

Suggested that compliant behaviour should
be incentivised.

In small, simple cases where there are few
disputed facts, e.g. company in breach of
permit activities but had not caused any
environment al h airboth ( 6
business and regulator participants
considered the administrative penalty system
an appropriate tool.

Business and regulator participants agreed
that administrative penalties should not be a
substitute for a proper investigation and a
high level of transparency, though
recognising the difficulty of balancing costs to
investigate against any actual fines incurred.
Fixed penalties allow for little transparency,
and may result in a more entrenched and
aggressive stance by the business towards
environmental compliance.

Suggested that some business may accept a
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fine when they have not committed a criminal
offence in order to avoid the risk of a higher
fine in court. However, this may make them
liable in a future case because of an
apparent history of non-compliance.

Issues around the perceived fairness in the
process of enforcement, associated with
reputational damage, may cause a business
to challenge a penalty.

In some instances, perceived that
administrative penalties create an
unnecessary extra layer of bureaucracy, and
lengthen a process.

A lower cost system might increase the
incentives for a business to keep appealing
for as long as possible.

Regulated business participants argued that
fone size does not fi
Business participants liked a more flexible
approach as was seen to offer more room for
negotiation with the regulator i dialogue
between the regulator and business being
seen by all participants as being mutually
beneficial.

Business may be less willing to share
information and engage in discussion with a
regulator with increased powers, e.qg.
potential court case.

Concern raised about
and juryo.

In establishing the facts of a case information
is required to prove intent and commercial
gain from non-compliance 1 in general it was
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reflected that consistency would be hard to
achieve if criteria for assessing a fine
depended on complex and disputable facts
as well as the value to be placed on the
impact of an offence.

1 Taking the size of a business and their ability
to pay into account is considered a more
acceptable, fairer and quantifiable.

1 Some concern that there may emerge a two-
tier system i one for SMEs and another for
large and multinational businesses 1 and the
legal complexity associated with ability to
pay.

1 Proving intent (commercial gain) may be
easier to achieve in some regimes, e.g.
packaging waste, than compared to others
such as PPC, as was shown to lead to an
impasse between business and regulator
participants.

1 Argued by some that goodwill needed to
make regulatory systems work, and exists in
more established regulatory areas.
Component that could build confidence in the
regulators decision-making.

1 Participants suggested clear communication
necessary from regulators to increase
transparency, reduce complexity and the
challenge interpreting bureaucratic demands,
which save time.

1 Businessesoéfear the time and hassle, cost

and adverse publicity of a criminal system,

with customer-facing companies more
sensitive to this.
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4. Benson, W., Davis, L., Dickson, W., | This study looked to cover 3 In depth Q1:

France, S., Glennie, E., (WRc plc),
Howarth, W., (University of Kent),
(2006). The Effectiveness of
Enforcement of Environmental
Legislation. Defra report no. 7208.

a range of enforcement
processes, regulators and
regulated activities in a
structured and systematic
way focusing on five case
study areas, based on a
literature search and
further data which was
analysed using statistical
and other analytical
approaches.

literature review
with key words
identified, detail
provided on
data analysis.
No primary
research
undertaken.

1 It was noted that enforcement notices were
generally only available to be used in the
context of legitimate operators who are within
a permitting regime.

1 Data from the EA suggests that enforcement
and other notices are generally an effective
means of achieving compliance, though can
only be used in context of legitimate
operators (warning letters used by the
Environment Agency to deal with 70% of
regulatory breaches, taking formal
enforcement action in only a minority of
cases(2006))

1 Report cited the EAC indicating businesses6
may choose to be fined seeing it as a
cheaper option than full environmental
compliance, and may even set aside funds
for this purpose (2005).

1 Examples cited which indicated businesses
were inadequately fined in proportion to the
financial benefits accrued to illegal activity.

1 Naming and shaming may be more effective
for some companies, particularly for those
with international operations, as domestic
convictions may be used against them
preventing them from winning contracts,
regardless of the severity of the event.

1 Naming and shaming may be an issue for an
international parent company if not seen to
be environmentally compliant.

1 The role of private prosecutions, and judicial

review, in environmental law enforcement is
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minimal, and may be as a result of the cost
and complexity of bringing proceedings of
this kind.

1 SMEs are responsible for up to 80% of all
pollution incidents and more than 60% of the
commercial and industrial waste produced in
England and Wales (EA, 2005).

1 75% of SMEs are not aware of environmental
obligations nor the environmental legislation
(EA, 2005)

1 FSB study stated that the provision of clearer
information would encourage compliance
with environmental regulations.

1 SME survey for NetRegs found that
awareness and performance in UK SMEs
had improved since 2003, however only a
small proportion of those that undertook
activities that could harm the environment
were aware that they did so.

1 Most SMEs seek information on

environmental legislation from local

authorities.

1 Heterogeneity of the SME sector, along with
a need to understand the specific industry
sector culture needs to be taken into account
when motivating SMEs to comply with
legislation.

1 In 2005 FSB noted that members did not
prioritise environmental compliance, and
therefore potentially do not invest in
compliance either.

1 Perception of inconsistency in approach to
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prosecuting environmental crime.

1 It was recommended that further work is
done to objectively assess the effectiveness
of warning letters, and that comparable data
issued by other regulators be recorded,
collated and periodically assessed.

1 Also recommended that work be carried out
to further identify any regional differences in
regulatory approach, particularly on the part
of the local authority.

1 Furthermore, recommended that work be
undertaken to assess the effectiveness of
education, campaigns and awareness raising
activities in relation to environmental
enforcement.

5. Germani, A.R., Scaramozzino, P.,
(2007). Modeling Environmental
Discretion through Randomized
Strategies. Centre for Financial and
Management Studies, Discussion
Paper 83.

This paper looks to
understand why there are
inconsistencies in the
enforcement of
environmental laws that
result in some violators
being sentenced at
criminal level while some
others, who have in
substance committed the
same crime, are not
punished or are
sanctioned with a purely

administrative or civil fine.

This is done using a
game-theoretical
framework, to map the
possible interactions

Some review of
a theoretical
background
provided, no
keyword search
nor evidence

review provided.

Q4: It was suggested by argument that though
unpredictable and contradictory enforcement can
create uncertainty and adverse effects, as there
is no dominant strategies for the environmental
agencies, their optimal rule of conduct requires
that they randomize among their alternative
strategies. Therefore, it is suggested that by
making environmental enforcement less
predictable and creating uncertainty for business
this can in fact help encourage deterrence and,
thus, improve compliance.

No empirical evidence was provided.
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between environmental
authorities and businesses
and results in the
development of a model.

6. Konar, S., Cohen, M.A,, (1996

Autonoma de Madrid), (2007). To
Comply or not to Comply? Pollution
Standard Setting under Costly

identify an optimal
regulatory policy that is

a theoretical
background

; X A research paper 3 In depth review | Q5: Provision of new information may have an
Revised). Information As examining business of theoretical effect in inducing a business to improve
Regulation: The Effect of behaviour in response to framework, environmental performance and may be a
Community Right to Know Laws on | mandatory disclosures of detail provided | remedy to reduce environmental externalities
Toxic Emissions. Paper for the toxic chemical emissions on empirical beyond a regulatory standard.

Journal of Environmental in the US in relation to it method. No
Economics and Management. being market-based primary
incentive to change research
behaviour. undertaken
7. Cohen, M.A, Santhakumar, V., This paper presents and 3 Some review of | Q5: It was suggests using a study from Indonesia
(2002). Information Disclosure as explores a simple a theoretical that disclosure programmes are more effective in
Environmental Regulation: A bargaining model where background reducing pollution from facilities that had done no
Theoretical Analysis. Environmental | mandatory information provided, no or minimal pollutions reduction i those whose
and Research Economics. Vol 37, | gisclosure is used to keyword search | damages were very high and cost of abatement
Number 3, 599-620. overcome a lack of nor evidence very low, but had little effect on moving the
information on the part of review provided, | relatively good actors to achieving any significant
the public. discussions improvements as it would be more costly to make
regarding the further improvements.
limitations and | A study of water pollution in China was
wider consistent with findings that information
implications of | gisciosure is more likely to be effective in cases
the model. where the cost of collective action is low and the
relative income of the public is high, in that
pollution charges and quality varied significantly
depending on the capacity of the community.
8. Arguedas, C., (Universidad This paper seeks to 3 Some review of | Q2: In this paper, it was suggested that non-

compliant behaviour is significant, but that there
similarly was no clear pattern for the appropriate
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Monitoring and Sanctioning. constituted by standards, provided, no shape of penalties as non-compliance had not

Economic Analysis Working Paper
Series, Working Paper 13/2007,
I.S.S.N: 1885-6888.

probabilities of inspection
and fines for non-
compliance.

keyword search
nor evidence
review provided,
discussions
regarding the
limitations and
wider
implications of

been rationalised in relation to an optimal policy
of pollution standards, inspection probabilities
and fines.

Overall it was suggested that collected penalties
should be highly progressive gravity-based.

the model.

9. Mazur, E,, (2010). Outcome A report analysing the 4 Appropriate use | Q2: This report identified that there are three
Perf_ormance Measurgs of experiences of 10 OECD of methods approaches to designing outcome indicators, that
Environmental Compliance countries in the design linked to can either take into consideration the
Assurance: Current Practices, and implementation of previous effectiveness of instruments across regulations
Constraints and Ways Forward. quantitative indicators research, and and environmental problems, e.g. measure
OECD Environment Working used to assess the case selection. | improved compliance knowledge of the regulated
Papers, No. 18, OECD Publishing. | 4,tcomes of Findinas community as a result of compliance assistance,
doi: 10.1787/5kmd9j75cf44-en. environmental discus%ed with | or effectiveness in relation to specific
http://www.oecd- enforcement 4 alternative environmental problems, though this may have a
llibrary.org/docserver/download/fullt | efforts 1o ensure viewnoints lower operational management value, or finally
ext/skmd9j75cf44.pdi?expires=129 | ompjiance with pollution resgnted and | offer a multi-tier combination of this, though
4314748&id=0000&accname=guest | ,-eyention and control IFi)mitations and | complexity makes it difficult to assess
ggzg;;%&;%a;%gmnAg12E7D regulations in relation to areas for further | €ffectiveness of an individual instrument.

compl!ance pro”?"“_c’”' research Q6: Various issues were identified for further
compliance monitoring identified. research including classifying and measuring of
anq (_a_nforcement non-compliance based on the degree of its
activities. The report environmental impact and using composite
identilies several_|ssues indices and weighting to characterise compliance
for further analysis. and pollution reduction outcomes.

10. Bartolini, D., (2006). Integrated vs | 1jg paper considers the 2 Limited review | Q5:ltwas reported that Bar

separated regulation: An Application
to the Water Industry. University of
Essex.
http://www.essex.ac.uk/economics/

problems that may result
with the presence of
several regulators with
different objective

of literature,
some
discussion of
the mode

that a business may exploit an informational rent
owing to a conflict between two regulators.
Furthermore, that Laffont and Martimort (1999)
suggest that with the presence of several
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discussion-papers/papers- functions and the resulting assumptions regulators, there may a reduction in the risk of
text/dp607.pdf inefficiencies. A theoretical regulatory capture.
model is used based on
game theory in which
there is an integrated-
regulator and separate-
regulator scenarios.
11. Tiessen, J., Celia, C., Villalba-van- | thjs report aimed to 2/3 Some Q5: The report concluded that businesses
Dijk, L., Reding, A., van Stolk, C., explore the impact and justification of appear to carry most of the direct and short-term
Ling, T., (2010). Impacts and outcomes of LARS. This case selection | economic burden of LARS activity through
outcomes of local authority was done by conducting and analytical administrative and compliance costs, while the
regulatory services (LARS). RAND | jntarviews with LARS staff approach, detail | longer-term benefits appear to accrue to wider
Eﬁrofe Fllngl t'?eplgrt p‘i'btl_'Sheodny and undertaking an online on method, society and the public.
© Local Betier regulation DHICE- 1 survey of LARS in discussion of Q6: In relation to fly-tipping the report suggested
England and Wales. data and that prosecution activities will deter future fly-
development of | inning as well as recover costs. Recovered costs
toolkit are included in the fly-capture database and are
easily accessible to the service. There is,
however, no measure of deterrence. As this is an
essential element of the causal chain, the service
should consider measuring this effect. A
necessary precursor to that would be publicity
about legal sanctions. Survey questions such as
6Do you consider the ri
tippingas hi gh?6 coul d be |
122.Bourdeaux, C O 9| This paper considers why 3 Some Q4: A series of common themes as to why

Thornburgh, R., (2001). Control,
Communication, and Power: A
Study of the Use of Alternative
Dispute Resolution of Enforcement
Actions at the U.S. Environmental
Protection Agency. Research
Report. Negotiation Journal April
2001. 0748-4526/01/0400-

parties consider

alternative dispute
resolution in resolving
environmental conflicts. It

is based around data
provided the US
Environmental Protection
Agencyds enf g

justification for
case selection,
data collection
procedures, and
analytical
approach. While
there is detail
on methods no

parties choose ADR including to save money, to
save time, to have greater control over the
outcome, to educate, to communicate with the
other parties to the
and to preserve flexibility in the crafting of an
agreement.

di

The three most commonly cited element that lead
to a successful resolution to environmental
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0175%$19.50/0 © 2001 Plenum ADR programme between formal conflicts included giving parties control over the
Publishing Corporation. 1998 1 2000 using in- evaluation process, getting key stakeholders to the table

depth telephone
interviews, government
statistics and archival
records.

criteria is used.

and communicating among the parties.

Furthermore, it was suggested that mediators
should have a basic competence, knowledge of
the subject matter and assertiveness with difficult
stakeholders.

It is also suggested that some of those legally
powerful, such as the regulator, may be opposed
to giving up control as compared to business who
may be willing to mediate to save themselves the
time and cost of litigation and through better
communication reach a better agreement for
themselves.

13. OECD, (2009). Ensuring
Environmental Compliance i
Trends and Good Practices.
Organisation for Economic Co-
operation and Development.

This report presents a
comparative study of
environmental compliance
assurance systems in
eight countries
representing different
legal, institutional, and
cultural settings: six
OECD countries and two
non-OECD countries.

Analysis and
findings
discussed and
supported by
data, attempt to
share and build
knowledge

Q1: Non-compliance responses were identified in
context of respective regulatory cultures and
identifies evidence of any key trends in relation to
the industrial sector.

Q2: The current trend, at least in the OECD
countries, was to increase the proportionality of
monetary penalties by linking them closer to the
financial benefits to the violator arising from non-
compliance.

Q5:

1 There was growing recognition of the
importance of compliance promotion,
particularly targeted at small and medium-
sized businesses, which has moved from a
traditional emphasis on specific regulations
to one that incentivises introduction of EMS
and pollution prevention, and to go beyond
compliance.

1 According to the Confederation of British
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Industry, uneven enforcement undermines
the value of environmental regulation in the
eyes of business and can affect
competitiveness.
Q6: It is suggested that one area for further
investigation is understanding what are the limits
of doing more with less, given that the need for
better cost efficiency is a key driver for the
modernisation of environmental compliance
assurance systems.
14. Killmer, A.B.C.S., (2004). The Effect | 1pg gissertation presents 4 Underlying Q5:
of Civil Society Involvement on a theoretical analysis of assumptions 1 Empirical evidence from two well-studied
Regulatory Enforcement & reducing process pollution and theoretical disclosure approaches, the U.S. Toxic
Er_1V|ronmen'§aI Outcome_s unde_r a in a community setting perspectives Release Inventory (TRl)andl ndonesi
Mixed Pollution Prevention Policy. through a mixed discussed,; Program for Pollution Control, Evaluation and
University of California Santa performance model selection Rating (PROPER), suggests that mandatory
Barbara. A Dissertation. standard/mandatory and analytical information disclosure can be very effective.
information disclosure approach 1 The issue that the involvement of civil
policy. This study used justified. society/private enforcement pressure may
three models including an create disincentives for businesses to
analytical model on disclose accurately, because reliance is on
economic enforcement, a disclosed rather than actual emissions.
numerical model, and an
extended conceptual
framework.
15. BEMC Book, (2008). Environmental | chapter in book providing 3 Q1: It was suggested that the low level of fines

crime. Chapter 9.
http://www.oup.com/uk/orc/bin/9780
199211029/bell ch09.pdf

an overview of
environmental crime citing
an array of previous
studies and environmental
cases.

can be attributed to various factors, including the
lack of judicial experience in dealing with
environmental crime. The result is that they tend
to reinforce the view that environmental offences
are morally neutral.

Q3: Evidence provided of wide regional variation
in enforcement figures, with 48 prosecutions for
contraventions of trade effluent in one region,
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with 90 per cent coming from a single area, as
compared to none in another region attributed to
discretionary powers of inspectors.
16. Rousseau, S., (Etéi Ces, Literature review providing 1 No keyword Q2:
Kuleuven), (2007). Economic an overview of several search, no f It was suggested in Mookherjee (1994) that
Empirical Analysis of Sanctions for | ompirical studies. justification of the size of the penalty is not what matters,
E_nwronmental V_|oIat|ons: a method but rather the fAspeed
L|teratur_e Overwew._ Faculty of . increase with the degree of violation 1
economics and applied economics marginal deterrence.
ztclfjri]:s?se%eerr];i/r E?;ﬁ;ggr?g& i Comparin_g administ_rative and civ_iI fines in
environ,ment Working paper series the chem_|cal and allied products mdu_stry
1°2007-03 ' sectc_)r_thI_(sman & Earnhart (2_0_07) find that
' administrative fine-related specific deterrent
is more effective than civil fine-related
specific deterrent. However, civil fines are
more effective as general deterrence than
administrative. Furthermore, that federal
fines are effective as general deterrents but
ineffective as specific deterrent, whilst state
fines are ineffective as general deterrents
and even counterproductive as specific
deterrents.
17. Nyborg, K., Telle, K., (2006). This paper looks at what 2 General Q1: This study provided evidence that with lax
Businesseso Comp | i anc € gidence there is to overview of enforcement minor violations occur, and though
Environmental Regulation: Is There | g, 501t the claim that theoretical in the majority of cases action is taken by the

Really a Paradox? Environmental &
Resource Economics (2006) 35:17
18. DOI 10.1007/s10640-006-9001-
7

businessesd6 c ompl i
higher than predicted by
standard theory
(Harrington paradox)

using enforcement data
from Norway. It suggests

background, no
keyword search
nor evidence
review,
discussion of
data and
significance of
findings
considered.

business when a warning letter is issued and no
further sanction is imposed by the regulator.
Furthermore, 80% of inspections reveal minor
violations for the period 1997-2001.

In terms of major violations, businesses face
harsher sanctions, with the majority of those
formally accused either being convicted or
accepting a substantial fine in lieu of prosecution.
Standard theory predicts that when expected
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sanctions are credible and high, violation rates
are low, though the low observed frequency of
such violations do not provide sufficient evidence
that compliance is higher than predicted by
rational crime theory.
Q6: Detail is missing on businesses6 ¢ o mp |
costs and therefore unable to predict profit
maximising compliance levels, suggesting that
this could be an area for further research.

18. Lewis, KA, Green, A, Tzilivakis, J., | This study involved a 3 Details provided | Q5: The results of this study indicated that
Warner, D.J., (2010). The three part approach to on analysis and | generally the mainstream primary production
contribution of UK farm assurance | gyajyate the content of a categorising of | assurance schemes do not reflect the broad
schemes towards desirable range of UK primary data. Links range of environmental care activities required by
environmental policy outcomes. production assurance between data, | policy. It was suggested that there is uncertainty
Agriculture and Environment schemes. It was primarily interpretation as to whether they are delivering on the
Research Unit, University of a desktop review, with and conclusions | expectations of consumers regarding
gfe:f?irgjmrr‘;'l ;3;?;??:&:}?' ‘]SO(LA‘fr)nal some fAspot cH supported by environmental care.

2018 PAGES 2371 249 Y _undertaken by an e\_/ldenc?_ It was recognised that schemes such as this are
N - ’ independent researcher. Discussion of ideally placed to help industry raise its standards.
doi:10.3763/ijas.2010.0495. 14 schemes were covered how evaluative _
that included 33 different judgements The study suggests that the more stringent the
sets of standards. have been regulation the less need for assurance schemes,
reached. and that there is a correlation between the
stringency of such regulation and amount of
environmental protection offered.
It also identifies the use of incentives such as
farm payments and grants as alternatives for
delivering environmental policy.
19. Segerson, K. & Tietenberg, T., This paper considers the 3 Detail provided | Q1: This paper suggested that while the

(1991). The Structure of Penalties in

i design of efficient to evidence traditional use of corporate penalties for
Enwronmental En_forcement: An sanctions in the context of argument. enforcement is justified in many instances, there
Economic Analysis. Journal of employees and Contextual may be circumstances in which the use of
Environmental Economics and businesses that lead to generalities individual fines or incarceration may improve
Management 23, 179-200 (1992). environmental risks, using build theory. efficiency.
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a principal-agent model. It discussed the principle of vicarious liability,
where internal sanctioning of an employee may
not be possible.
The paper also suggested that if possible fines
should be used rather than incarceration since
the social costs associated with incarceration are
so much higher, though there may be
circumstances where incarceration may be a
second best alternative.

20. Abbot, C., (2005). The regulatory A review and analysis of 1 No stated Q1
enforcement of pollution control environmental law search method, | f Fixed penalty notices deemed to be a powerful
laws. The Australian experience. enforcement mechanisms no weight of tool when dealing with minor offences
Journal of Environmental Law in Australian pollution evidence {1 Prosecution can be a valuable tool, but its
(2005) Vol 17 No 2, 1611 180. doi: control law. Analysis scores, no deterrent impact is undermined by the fact that
10.1093/enviaw/eqiO15. informed by a small evidence table. fines imposed by courts do not reflect the

number of interviews with Involves seriousness of the offence
key regulatory personnel observed 1 Powers of licence suspension and revocation
in Australia. correlation can have strong deterrent impacts (both
between an general and specific), but used sparingly due
intervention and to the severity of the sanction
outcomes at a
single point.

21. King, A, Toffel, MW., (2007). Self- | 1hig article reviews 2 No stated Q5: Suggested that there is evidence that some
regulatory Institutions for Solving emerging research on the search method, | businesses seek to fill voids in state regulation by
Environmental Problems: formation and function of no weight of joining self-regulatory institutions, believing that
Perspectives and Contributions self-regulatory institutions evidence they will help managers solve real problems. This
from the Management Literature. in solving environmental scores, no may be in relation to addressing market

Working paper 07-089. Copyright ©
2007 by Andrew King and Michael
W. Toffel.
http://www.hbs.edu/research/pdf/Q7-

089.pdf

problems.

evidence table,
rather identifies
and discusses
theoretical and
empirical
evidence.

inefficiencies, information asymmetries or to
facilitate co-ordinated investment to solutions to
common problems.

It was also suggested that consideration needs to
be taken of individual gain as well as these
institutions not being the product of fully rational
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actors so can be contradictory and inconsistent.
Q6: Suggest that further research, particularly
experimental research that would allow
researchers to adjust regulatory and competitive
conditions would be appropriate.
22. Heyes, A, (2000). Implementing A survey of some of the 2 No stated Q1: Level of penalty impacts the decision about
Environmental Regulation: existing economic models search method, | whether or not to comply
Enforcement and Compliance. on enforcement and no weight of _
Journal of Regulatory Economics compliance. Focuses evidence Qs: _ _ _ _
2000: 17(2), 107-129. mainly on theoretical work scores, no 1 Businesses are more likely to comply with their
by economists. evidence table. regulatory (_)bllgatlons when those around are
also compliant
9 Private individuals can influence compliance
behaviour through market interaction with
sources in his capacity as employee, investor
or customer
9 Voluntary compliance can be a profit-
maximising strategy
9 Business characteristics have little impact on
compliance decisions i business size,
diversification nor gross cash flows are not
significant factors
Q6: Develop a research agenda that tests the
economic models of enforcement and
compliance
23. Amodu, T., (2008). The _ A literature review with 41 2 No stated 2. Understanding deterrence is problematic
determinants of compliance with articles cites in search method, | because businesses rarely acquire a
laws and regulations with special bibliography and 18 in no weight of comprehensive understanding of regulations.
reference to health and safety. references, covering evidence Deterrence is related to visibility of the
London School of Economics and theoretical and empirical scores, no regulations, agreement with the regime,

Political Science for the HSE.
RR638.

work.

evidence table.

competence and self interest. It is over simplistic
to suppose that businesses make calculations
whether to comply with regulations solely on
basis of profit maximisation.
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summary of method, evidence weight of
sample size etc rating (1to 5) | evidence
Q5: Size and sector is less important than the
nature of the business activities.
Responsive regulation is important for
engendering compliance where businesses
perceive ownership of the regulations.
Enforcement strategies that are cost effective
and set feasible goals through fair and efficient
regulation are more likely to enhance compliance
behaviour.
Empirical research emphasises informal
negotiated compliance processes where
strategies are seen as part of a scale, with
prosecution reserved for serious offences and/or
persistent/intentional non-compliance.
24. Igzisol?yigK'kI;Agcgli?:tzek L(IZK(.)’O\é)an An article introducing a 1 No stated Q4:
I 1 bR 1 . " . i i . .
Reorjientin Reaulation: Pollution special issue of Law and search method, | axthough coercive enforcement (that is the
g Reg - PO Policy. It summarises the no weight of tilisation of leaal " dt
Enforcement in Industrializing - : : - utllisation ot legal sanclions, as opposed 1o
; six papers included in the evidence dvi d quid be effective i
Countries. LAW & POLICY, Vol. 32, | : advice and guidance) can be effective in
' 2% | issue, all of which scores, no deliveri l its inefficienci legal
No. 1, January 2010. ISSN 0265i empirically evaluate evidence table elivering compliance, its inefficiencies (e.g. lega
8240 p y : * | conflict, resentment and delay) may overshadow
. matters of regulation, its benefits.
compliance and
enforcement and
industrialising countries.
25. The Better Regulation Executive, A study of 500 micro 1 No background | Q4

(2010). Lightening the load: The
Regul atory

by the Better Regulation Executive
November 2010.

| mpact
Businesses. A report to government

businesses (less than 10
employees) summarising
experiences in compliance

to methodology,
evidence limited
to statements to
support
findings, no
statistical
analysis of

T With limited time, micro-businesses are either
over or under-compliant i with significant
costs being accrued by compliant businesses
using consultants or as a result of third
parties, e.g. local authorities, insurance or
accreditation schemes. It was suggested that
these costs could be offset by using free
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responses or
critical
evaluation of
findings

advice and guidance.

i It was claimed that a substantial proportion of
micro businesses consulted were unaware of
environmental regulations applying to them
or could not understand the guidance that
they had been given.

1 It was suggested that the smallest
businesses want regulatory certainty, i.e.
provision of prescriptive (not principles-
based) guidance that directly relates to their
type and size of business.

i It was also suggested that there needs to be
a clear definition of what is minimum legal
compliance, as distinct from good practice.
Also examples of any paperwork and
processes is appreciated, such as provided
by the HSE.

9 It was claimed that micro-businesses
expressed strong demand for a single source
of information; furthermore that they
expressed a preference for face-to-face
advice, highlighting that interpretation of text-
heavy guidance and telephone help lines can
be a barrier. Suggested that micro-
businesses welcome contact with (good)
inspectors as a source of advice and
guidance.

1 It was also suggested that recognition should
be given to diversity in the businesses as a
number were reported not to be online, and
were from minority or immigrant
backgrounds.

26. Hutter, B.M., (2005). Socio-Legal
Approaches to Regulatory
Compliance. Paper Prepared for the

A discussion paper (citing
28 references) that

No stated
search method,

Q4: Business responses may vary between
different industry sectors, according to the size of
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summary of method, evidence weight of
sample size etc rating (1to 5) | evidence
Environment Agency Compliance considers the socio-legal no weight of business, between different parts of one site,
Workshop, March 2005. literature on compliance. evidence over time, between different categories of people
scores, no (e.g. employers and employees, skilled and

evidence table.

unskilled)

Q5: Socio-legal research focusing on how field-
level inspectors secure compliance reveals that
the following factors influence business
compliance: commitment to regulatory objectives,
attitude of staff towards compliance, compliance
record, quality of management on site, ability to
comply.

27. 100% Cotton Ltd, (2010).

- This qualitative research 1 Limited Q5:
Boardroom Interventions: ACCOUNL | jogked at three study background 10 | cjaimed that waste operators highly value
Management. Report written for the | greqs in two sectors methodology, compliance data as g?ves an ovgrviéw and
Environment Agency by 100% where Account evidence limited | rqvides a trend analysis, giving insight rather
Cotton Ltd May 2010. Management had been to self-reporting. {)han focusing on spec):/ific’s%ces,?acilitgating
introduced (water and strategic discussions on compliance. Also allows
waste) and non-regulated for fact-based discussions that are
industries where this depersonalised. Performance ranking against
geperally had not. A series peer companies also seen to be a motivator
of interviews were towards compliance in this sector, though it is
conducted. claimed it should be used carefully and once a
relationship is established.
Attitudes towards environmental issues and
regulation felt to be integral to water companies.
28. Brook Lyndhurst, (2010). Better Short qualitative research 2 Limited Q5: It was reported that companies interviewed
Regulation: Industry Perceptions of | j,\q\ving eight in-depth rationale of widely welcomed the shift towards the provision

Advice and Guidance. A report for
the Environment Agency July 2010.

interviews with
environmental managers
at different sites across
three sectors to explore

study, selection
of cases, data
collection and
analysis. Study

of more advice and guidance, viewing it as
evidence of improved relations between

companiesd sites and EA

There were some guestions over the consistency
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business perspectives on
advice and guidance
provided by the
Environment Agency, as a
regulatory tool

design has no
scope to draw
any wider
inferences,
evidence limited
to self-reporting.

that can be achieved in relation to site visits.

Views were mixed regarding how the EAs advice
and guidance provision sits with its regulatory
and enforcement role.

Study suggests that the size of business is also
likely to affect the effectiveness of an advice and
guidance approach, with small businesses
needing more help to access and make use of
advice and guidance.

29. Brook Lyndhurst, (2010). An

: X A six month pilot was 2/3 Some Q5: Found that advice and guidance was most
Evaluation of the SITA Advice and | ¢5nqycted with a large justification for | useful for lower-performing sites, and compliance
Guidance Trial. A report for the waste management case selection, | Scores were seen to improve particularly on less
ggl/gonment Agency, Draft 2.0 July | jysiness across 12 sites data collection | compliant landfill sites.

' covering various waste procedures, Advice and guidance was felt to have the
activities in NE England. and analytical | Potential to improve compliance as it: provided
The evaluation involved h an opportunity to re-evaluate permit conditions,
qualitative research approach, - : :

X ¢ evidence limited | influence the attitude of site managers, alter
methods |n_clud|r_19 to self-reporting levels of respect for the EA, increase levels of
telephone interviews, a operator knowledge, and alter the willingness of
web-based survey and the operator to acknowledge problems.
focus groups. L , » . ) )

Findings also identified some risks in adopting a
similar approach to sites subject to
Environmental Planning Regulations.

30. Fairman, R., Yapp, C., (2005). A qualitative investigation 4/5 Appropriate use | Q3:

Enforced Self-Regulation,
Prescription, and Conceptions of
Compliance within Small
Businesses: The Impact of
Enforcement. Law & Policy, Vol. 27,
No. 4, October 2005. ISSN 02651
8240.

into the compliance
decisions of SMEs when
faced with enforced self-
regulation (that is self-
regulatory requirements
that are enforced through
more prescriptive
command-and-control law)
drawing on empirical

of methods with
guestions linked
to previous
research/theory.
Strong
justification for
case selection,
data collection
procedures and

1 In the case of SMEs, deterrence plays a small
part in compliance because deterrence theory
applies when abusinessc an &écal cul
to be gained from non-compliance. 43% of
SMEs were unable to estimate this because
they believed they were already compliant.

Q4.
9 The level of deprivation in the area, and the
level of formal enforcement did not have a
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summary of method, evidence weight of
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research undertaken with analytical significant effect on the number of businesses
food-industry SMEs. The approach. meeting or exceeding the legal requirements
first stage involved 50 Interviews 1 SMEs complied more with prescriptive
interviews (with staff of coded. requirement i n 6 hitiegthan
enforcement bodies, SME Findings/conclu 6l owd education author
proprietors and their sions supported Q5:

i d staff by study i . . : . . .
giggizegggiigigs) and evidence i Compllance in SMEg is heavily rea<_:t|ve W|th_
two focus groups. The ’ businesses _rgs_p(_)ndlng _to external intervention
second stage invblved a rather than initiating action
multiple case-study. Eight ' SMEs find enforced self-regulation difficult to
local authority enforcers comply W|th.(because it is complex, systems-
were contacted. The case bgs'ed, no'g linked to harm, procesg-quented,
studies comprised visits, Q|ff|cult to judge compliance and difficult to
interviews with implement). . o
enforcement officers 1 The substantlvg nature of prescriptive rules
documentation colleétion make them easier to comply with.
and interviews with a total 9 Advice and training allows SMEs to internalise
of 87 SMEs across the rul es and 0 nragkiementse.n s e §
eight local authorities.

31. The Local Better Regulation Office, | 5 position paper that puts 4 The paper o1:

(2010). From the Business End of
the Telescope: Perspectives on
Local Regulation and Enforcement.

forward views gathered on
regulation and
enforcement from
businesses, business
federations and trade
associations.

pulled together
evidence from
surveys, reports
and statements
to substantiate
position.

1 The frequency and coordination of visits and
the manner in which they are conducted are
perceived to be important - just under half of
those surveyed businesses in an LBRO
(2010) found preparing for and complying
with inspections burdensome. They present
different challenges for businesses of
different sizes and in different sectors.

1 Suggested that SMEs rely on inspections to
learn what is expected of them as an official
source of advice and guidance i though also
reported that businesses of all sizes stressed

88



greenstreet berman

Securing compliance
CL2463 R2 V6 FCA

Reference

Type of evidence &
summary of method,
sample size etc

Weight of
evidence
rating (1 to 5)

Justification of
weight of
evidence
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Q5:

the value of pre-booked inspections and
more feedback on compliance. This, it was
suggested would serve to strengthen the
regulatory relationship and support better
communication between both parties.
Reported that business would like more
outcome focus, and less tick-box approach to
administration and paperwork, thereby
facilitating positive feedback that would focus
more on the benefits of compliance than the
prevention of risk. May also help counteract
any negative feelings about past
enforcement action.

Reported that benefits of feedback on
compliance at inspection visits may be
particularly important for businesses not
members of trade associations (access to
external support networks).

A survey of 2,000 businesses highlighted key
challenges when dealing with local regulation
including:

f

48% of businesses felt that local councils did
not understand businesses well enough to
regulate

65% of businesses reported lack of co-
ordination between regulatory bodies

One third reportedly experienced
inconsistency, which proportionally increases
with the size of the business

58% found complying to guidance and advice
burdensome, with 33% do not feel it is clear
to know what is to be done to be compliant.
Two thirds reported keeping up to date was
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burdensome, particularly in relation to
understanding which requirements applied to
their individual contexts.

Reported that businesses want recognition for
the amount of money and time invested in
compliance, e.g. third party assurance schemes,
but that this should be sensitive and
disadvantage smaller businesses, e.g. by
presenting a cost barrier.

80% of surveyed businesses think role of local
councils is to provide advice as well as
enforcement (

32. Fairman, R., Yapp, C., (2005).

| ; A survey of small food 3 The work relied | Q1: They found low levels of compliance

Making an impact on SME businesses and on self reported | amongst SMEs due to lack trust in the regulator

compliance behaviour: An comparing compliance attitudes and and legislation. In the case of food safety,

evaluation of the effect of _ rates in 8 Local Authorities behavioursand |[compl i ance is fheavily

interventions upon compliance with | \yith educative versus small samples | being the predominant driver, due to the lack of

health and safety legislation in small | entorcement strategies. size for perceived legitimacy (and lack of deterrence).

and medium sized enterprises. comparison ) . _

Prepared by Kings College London exercise The comparison exercise found: o

for the Health and Safety Executive i Compliance in local authorities using high

2005. RR366. levels of education were significantly better
than those with low education, when the
effects of deprivation and enforcement were
removed,;

1 Compliance levels in districts of high and low
formal enforcement did not differ, after
removing effects of deprivation and
education.

33. H_utter, B.M.,_Amodu, T, (2(_)08)' A discussion paper which 2 No stated Q5: The moral stance of organisations influences
Risk Regulation and Compliance: includes many (77) cited search method, | compliance behaviour along with their
Food Safety in the UK. Report studies. no weight of understanding and perception of regulations.

produced in association with LSE
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Enterprise. NCP.04219. evidence Smaller businesses have difficulties complying
scores, no due to limited resources whilst larger businesses

evidence table.

have resources and a reputation to protect.
Vague regulations can be difficult to comply with.
EHO adopt a flexible compliance strategy starting
with advice and persuasion and resorting to
enforcement as a last resort.

34. Gibson, E., Howsam, P.,
Kibblewhite, M., Pollard, S., Rees,
Y., (2010). Effectiveness of
Regulation: Literature Review and
Analysis. Environment Agency Final
Report (SC090028).

This study involved a
literature search and
analysis in relation to four
interventions looking for
both empirical and
theoretical insights.
Additionally some
regulators and other
bodies were contacted for
materials in this area, and
a workshop was held to
review findings with

Environment Agency staff.

Robust
literature
review, but with
no search
criteria or

evidence tables.

Q3: Some argued that too much advice and
guidance decreases the accountability of the
operators to find solutions to their own problems.

Q5: Trust is understood to be a key factor in
ensuring effectiveness of interventions to seek
environmental compliance.

There was some consensus from the study that
advice and guidance should be used to
complement rather than replace a regulatory and
enforcement role, which businesses see as
essential to maintain standards and ensure the
delivery of a level playing field.

There was some evidence of improved
compliance associated with good performer
schemes with reward to motivate those
concerned.

It was suggested that motivational factors can
vary amongst operators as they display a wide
range of different characteristics and commitment
to environmental compliance, though avoidance
of the negative, e.g. loss of reputation, loss of
other benefits or increased charges, can have
more impact than achievement of a positive.

To avoid issues of unfairness and concerns
about regulatory capture, as well as ensuring a
level playing field, it is suggested that if
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performance awards are used to encourage
beyond compliance they must be fully
transparent.

Suggested that board level commitment is widely
accepted as being a key factor in determining
compliance levels.

Suggested that there is strong consensus on the
role third parties can have which can be
potentially greater than actions taken directly by
the regulator. Trust seen as a key factor in this
set up for an operator. Can also reduce
regulatory effort.

Q6: The report recommended strengthening the
evidence base by (i) undertaking structured
comparative trials, (ii) developing a consistent,
logical and linked evaluation framework for
evaluating regulations embedded into working
practices.

35. White, M., Boyle, S., (2009). Using
Science to Create a Better Place -
Strategic overview of the
effectiveness of regulations: method
development. Better Regulation
Science Programme Science report.
Environment Agency.
SCHO1009BRBN-E-P.

A report on the
development of a two-
stage method to assess
effectiveness of regulatory
approaches that can be
applied across different
regimes. A survey was
undertaken to gather
empirical data and used in
conjunction with
compliance and incident
data held by the
Environment Agency. The
approach looked for
drivers for compliance.

Consideration
given to sample,
method
avoiding socially
desirable
responses and
validated
measures.
Findings are
generalisable,
and there is
discussion of
reliability and
validity.

Q2: Target groups are dynamic and change over
time, so suggested that part of inspections
should always be random.

Q5:

T According to the Dutec
compliance behaviour is determined by a few
core dimensions rather than by a correlation
of all dimensions, e.qg. lack of inspections and
the aspect of monitoring were identified as
drivers for non-compliance.

1 Effective behavioural changes normally
require influencing all core dimensions,
requiring an integrated strategy

1 Need to take into consideration sub-groups
to tailor the use of preventative or punitive
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36. Gray, W.B., Shimshack, J.P., A review of empirical 3 No stated Q1:
(2010). The Effectiveness of evidence on the search method, | { In relation to the monitoring and enforcement
Environmental Monitoring and effectiveness of no weight of of the Clean Air Act, Clean Water Act and
Enforcement: A Review of the environmental monitoring evidence hazardous and toxic waste regulation, recent
Empirical Evidence. Clark and enforcement, focusing scores, no regulator activity influences compliance levels

University/Tulane University.
Forthcoming, with minor revisions,
in the Review of Environmental
Economics and Policy.

mainly on the effects of
the Environmental
Protection Agency (EPA)
and US state activities.

evidence table.
But
nevertheless, a
robust account
of the recent
empirical
research, with
sections on
policy
implications and
future research.

1 Enforcement actions, especially monetary
fines, consistently reduced relative discharges
across 400 chemical facilities

9 Monetary fines induced about a two-thirds
reduction in statewide water pollution violation
rate in the year following the fine BUT non-
monetary sanctions had no noticeable impact
on compliance

1 In analysing the regulatory activity of the
Occupational Safety and Health Administration
(US), an inspection without a penalty seemed
t o si g mbwwsihessahsatusdual 6 w
sufficient, resulting in worsening injury
performance in the years following the
inspection

Q2:

1 A fine on one plant strongly influenced other
pl antibdesf shbealbout the re
T thereasatwo-t hi rdds reduct
water pollution violation rates in the year
following a fine, nearly all of which was
attributable to general deterrence

9 Inspections at one plant tended to increase
compliance at both the inspected facility and
nearby facilities

Q4.

1 Plants owned by larger parent companies were
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less sensitive to inspection, but more sensitive
to enforcement actions

1 Business response to enforcement varies
between sectors (e.g. pulp mills were less
sensitive to inspections than paper mills)

TA 10% increase in a pl
enforcement actions was associated with a
405% reduction in the duration of the violation

Q5:

9 Private civil suits significantly enhance
environmental compliance, but direct
deterrence effects were significantly weakened
by the net crowding out of public enforcement.

Q6:

1 How large is the deterrence impact in
international contexts, how to plant
characteristics influence the strength of
enforcement responses, how does deterrence
vary across regulatory instruments, should
enforcement resources be targeted at repeat
offenders?

37. Konar, S., Cohen, M.A., (2001).
Does the market value
environmental performance? The

Review of Economics and Statistics.

May 2001, 83(2):281-289.

The primary objective of
the study is to explore the
relationship between
business-level
environmental
performance and
intangible assets. This
study combined objective
measures of business
behaviour and is based on
the S&P 500 list of

Stated data
collection
methods, and
detailed
analytical
approach.

Q4.

1 The study found that poor environmental

performance has a significant negative effect
on the intangible-asset value of publicly
traded businesses that belong to the S&P
500, with an average
with environmental performance of about
$380 million in market value - approximately
9% of the replacement value of tangible
assets.

 Businesses that have better environmental
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companies and measures
obtained from government
records and mandated
disclosures. After
removing non-polluting
industries the sample
included 321 businesses.

reputations have higher intangible assets i
major corporations overcomply voluntarily,
and the marketplace rewards such action.

1 The effect of environmental litigation on
intangible-asset value, although statistically
significant, tends to be economically
insignificant in most industries; however the
effect of toxic-emission levels tends to be
both statistically and economically significant.

I The magnitude of the loss varies across
industries with larger losses accruing to the
traditionally polluting industries.

38. May, P., Winter, S., (2000).
Reconsidering styles of regulatory
enforcement: Patterns in Danish
agro-environmental inspection. Law
& Policy, April 2000, Vol.22 (2) 143-
173.

This study provides
empirical support on
enforcement styles looking
at regulatory inspectors in
Denmark. It is based on
examination of municipal
enforcement of agro-
environmental policies.
Data was collected using
a postal survey of 258
Danish municipalities in
1997. Two sets of
gquestionnaires were sent
to main and sub-
inspectors in each
municipality, and
responses were received
from 216.

Appropriate use
of methods,
justification for
case selection,
data collection
and analytical
approach.

1 This study suggests that there are two styles
to enforcement by inspectors interacting with
regulated entities, namely formalism and
coerciveness.

1 Adistinction in this analysis is made between
style of interaction (enforcement style) and
actions that are taken in response to what
they inspect (enforcement actions).

1 Three types of enforcement styles are

classified in the study:

1 Rule-bound enforcement comprising high
degrees of formalism and low-moderate
degrees of coercion

1 Aninsistent enforcement style
comprising moderate degrees of
formalism and moderate-high degrees of
coercion

1 Token enforcement style comprising low
degrees of formalism and low-moderate
degrees of coercion.

f The study found that
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enforcement actions were generally
consistent with their enforcement styles, but
that there was much variation in the actions
of the inspectors carrying out an inspection
task.

1 Those inspectors who employ a token
enforcement style as a group tended to
display consistently lower levels of effort,
employ less stringency and appear to be
more haphazard in their selection of targets
for inspection.

39. Harrison, K., (1995). Is cooperation

, This article examines the 3 Appropriate use | Q1: This study showed that confronted by
the answer? Canadian _ effectiveness of the of methods, consistent non-compliance, regulators in Canada
environmental enforcement in cooperative approach to some repeatedly responded by
comparative context. Journal of enforcement of justification for | schedules for compliance, rather than demanding
Policy Analysis and Management, | gpyironmental regulations, case selection, | performance to rise to meet standards. In
Vol.14 (2) 221-244. using the pulp and paper data collection addition, even with subsidies, there was little
industry in Canada. These and analytical improvement shown.
are compared to the rates approach Q4: As a result, this study questions the
of compliance in the US in effectiveness of cooperative regulatory regimes
the same industry sector. in Canada, as opposed to that of the US, where
Itinvolved both o inspectors are more adversarial. In the US no mill
quantitative and qualitative has been closed as a result of environmental
data collected from 121 regulations.
Canadian mills. ) , i i
It is suggested that low compliance in relation to
enforcement action taken, may relate to the
Astringencyo with which
40. Tal, A., Aharon, Y., Yuhas-Peled, An empirical study that 4 Detailed Q1: The study showed that criminal enforcement
H., (2010). The relative advantages | yqqesses the sampling was more effective than administrative

of criminal versus administrative
environmental enforcement actions
in Israel. Journal of Environmental
Monitoring 12:813-821.

effectiveness of criminal
versus administrative
enforcement activities in
Israel. An evaluation of a
sample of 200 cases was

strategy, piloting
of research
instruments,

use of
standardised

enforcement, with 76% of the sites where
criminal environmental violations had occurred,
no signs could subsequently be found, as
compared to those subject to administrative
enforcement activities revealed only 51% of the
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made, equally split
between criminal actions
or administrative
procedures between the
years 2000 - 2005.

procedures for
data collection,
validated
measures of
behaviours
sought.

violations had been removed.

There was also evidence that remediation of
water pollution violations was particularly high
(89%) in relation to criminal enforcement actions,
though less so in relation to administrative
enforcement actions (59%).

Q2: The study provided evidence that there are
benefits in providing targeted assistance to
improve compliance amongst violators of
environmental standards. Using the diary
industry in a voluntary initiated programme
involving two ministries and a trade association,
97% of dairies in Israel had implemented their
environmental and efficiency plans. Those that
had faced criminal action were found to be 100%
upgraded and pollution free, with 58% of dairies
whose discharges had been addressed by
administrative actions were classified as pollution
free.

Q3: The results of the study showed that while
the criminal enforcement process is longer,
compliance following these actions was
significantly greater than in administrative
enforcement cases.

Q4: The findings from this study suggest that
there is significant value in having a systematic
follow-up system for tracking violations after
enforcement actions are complete.

41. Cohen, M.A., (1996). Environmental
sentencing guidelines or
environmental management
gui delines: You
cake and eat it too! Federal
Sentencing Reporter Vol.8 (4) 225.

C

A short discursive article
that critically reviews
sentence guidelines
proposed by the Advisory
Group on Environmental

Theoretical
discussion with
some evidence
to support
findings, no

Q2: The author identified the need for deterrence
to also reduce unwarranted disparity, i.e. treating
like harms the same, and not impose sanctions
that are greater than necessary.

It was suggested that using criminal law to
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Sanctions, and proposes details for supplement circumstances where civil remedies
alternative means. rationale of are inadequate to deter or exact punishment.

case selection.

Already it is illustrated that in 1993 there were
over 3,800 administrative orders compared to 77
criminal cases in the year.

It was argued that if criminal sanctions are too

sever e, t he r esddtte rcroaurd

which may mean that businesses take action to
avoid becoming a corporate criminal.

Suggested that there is provision for taking into
consideration such provisions as, reducing fines
when owners of closely held organisations are
also fined for the same offence, or when the cost
of remediation greatly exceeds any gain received
from the offense, and should include a direct
offset for civil and administrative fines.

Ensure that oO6harmé i s
both clean-up costs and environmental damages.

Use of corporate prohibition as a last resort, as
may discriminate against large businesses with
many subsidiaries or sites.

Care needs to be taken in ensuring that
regulation

42. Mintz, J.A., (2003). Reinventing
environmental enforcement and the
state-federal relationship.
Environmental Law Vol.33.

An review article
summaries and critiques
the findings of a book by
Rechtschaffen & Markell
on this subject which
includes primary research
and a review of the
literature, advancing new
thought on how the
government approaches

Q5: The authors cited in this article note that
there is relatively little hard data that supports the
argument that cooperation works better than
deterrence to achieve compliance with
environmental law. Similarly it is pointed out,
recognising the limited but compelling body of
empirical evidence, concluding that traditional
environmental enforcement actually enhances
regulatory compliance.

This paper reflects the authors view that a rise in
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can encourage
compliance.

non-compliance by businesses has been in line
with, and are possibly related in part, to
widespread "devolution" of responsibilities for
environmental enforcement from federal to state
officials, and that this is coupled with at the state
level, the replacement of formalized, deterrent
enforcement with "cooperation-based"
approaches to encouraging environmental
compliance.

ltwas al so suggested that
approacheso to enforcen
agencies should be addressed.

Evidence to support this was in that best
available data showed that major discharging
facilities were in violation of the Clean Water Act
no less than 58% of the time. Furthermore that
more than 39% of all major facilities in five crucial
industrial sectors were found to be in violation of
the Clean Air Act.

It was highlighted in the paper that if there was
greater publicity given to the compliance status of
regulated businesses, this could generate market
pressure for improved environmental
performance.

The paper also reflects that businesses may be
influenced by a mix of civic and social motives,
and that they are generally inclined to be
compliant. It also points to the nature of
businesses being rational economic actors that
weigh up the costs and benefits of compliance
and non-compliance.

43. Shimshack, J.P., Ward, M.B.,
(2007). Enforcement and over-
compliance. J. Environmental

The study includes a brief
literature review and an

Although
discharge and

Q1: The study examined the impact of
administrative fines on compliance behaviour. It
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Economics and Management, economic analysis of violation data in | found that the aggregate BOD and TSS
Vol.55 (1) 90-105. plant-level water pollutant the Permit discharges within a state fall approximately 7% in
discharges (specifically Compliance

BOD and TSS) and
sanction data held on the
US Environmental
Protection
Permit Compliance
System. It considered the
discharges, limits, and
enforcement activity for
251 o6major 6
and paperboard mills in
28 sample states, over a
period of 168 months.

AU

R

System is self-
reported, an
independent
study has
confirmed the
accuracy of the
PCS data.
Economic
analysis allows
for cause to be
attributed to
effect.

the year following a sanction in that state. Most of
this response is by plants that usually discharge
well below the legally required levels. In other
words, most of this reduction is due to enhanced
over-compliance, rather than simply a reduction
in violations.

Q2: The study found that many statistically over-
complying plants reduce discharges not only
when regulators issue a fine on that plant, but
also when regulators issue fines on other plants.
There is therefore clear evidence of both general
and specific deterrence.

Q4: The types of discharges produced by a plant
will influence its response to enforcement. Where
plants have stochastic or jointly-produced
pollutants, in periods of high perceived regulator
stringency, plants may lower their target
discharges below allowable levels to reduce the
risks of accidental violation and to reduce the risk
of violation for a jointly-produced pollutant.

44. Shimshack, J.P., Ward, M.B.,
(2005). Regulator reputation,
enforcement and environmental
compliance. J. Environmental
Economics and Management Vol.50
(3) November 2005, 519-540.

The study included a brief
literature review and an
economic analysis (using
an econometric model) of
plant-level self-reported
emissions (specifically
BOD and TSS), permitted
effluent limitations,
inspections and
enforcement actions held

Although
discharge and
violation data in
the Permit
Compliance
System is self-
reported, an
independent
study has
confirmed the

Q1: The study considered the impact of both
monetary and non-monetary sanctions on water
pollutant violations. It found that:

1 A fine will result in about a two-thirds reduction
in the state-wide violation rate in the year
following a fine, largely as a result of the
regul atoro6s enhanced

1 Non-monetary sanctions contribute no
detected impact on compliance.

1 The marginal fine induces substantially greater

r
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on the US Environmental accuracy of the compliance than the marginal inspection.
Protection Ay PCS data. Q2: The study found evidence that fines have
Permit Compliance Economic

System. The sample
consists of 217 major
pulp, paper and
paperboard mills in 23
sample states

analysis allows
for effect to be
attributed to
cause.

both general and specific deterrence impacts.
This is attributed to the fact that a single fine on
one plant strongly enha
credibility with all plants. In fact, the deterrence
impact on other plants in a state is almost as
strong as the impact on the sanctioned plant.

45. Eungkyoon, L., (2011). Information,
interest intermediaries and
regulatory compliance. Journal of
public administration research and
theory. Vol.21 (1) January 2011
pp.137-157.

This research examines
the role of interest
intermediaries in helping
to promote environmental
regulatory compliance with
a particular focus on
sharing activities to
facilitate regulatory
information. It sought to
address the gap in the
literature regarding the
actual utilisation of
regulatory information.
This involved a case study
using the Korean
American dry cleaners in
Massachusetts using a
qualitative methodology.

Justification of
case,
discussion of
research
methods

Q5:

I This study suggested that there is a way in
which compliance can be achieved that is
accommodative as opposed to being a
coercive regulatory approach based on a
range of factors, e.g. trust in others, ethical
reciprocity, increased awareness of rules
resulting in a shared set of norms about
acceptable behaviour, rather than on
enforcement practices.

1 Inthis way, the study suggested that triadic
structure institutionalising interests either
formally or informally can better improve
communication between regulators and
regulates. This facilitates trust, compatible
interests, shared goals, agreed-upon ways to
achieve them.

1 It was suggested that the findings of this
study may have been influenced by the
businesses being ethnically homogeneous
rather than heterogeneous.

1 The study also only looked at small
businesses where the businesses lacked
capacity to sort out and comprehend
regulatory information. This may not be the
case in larger businesses which have the in-
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house structures.

46. Mobus, J.L., (2005). Mandatory This chapter examines the 2/3 Some Q4: The study suggested that there is a negative
environmental disclosures in a relationship between discussion of correlation between mandatory disclosure if
legitimacy theory context. mandatory environmental the sampling environmental legal sanctions and subsequent
ﬁgggﬂmg’g“ {A\Lf]?)lﬂ?r?af‘ Vol.16 () performance disclosure approach, regulatory violations.

492-517. Y o and subsequent limitations of the | 5. |t was suggested that linking financial
environmental regulatory method reporting to environmental reporting becomes
performance in the US more influential as the concern about the
petroleum refining industry environmental effects of business operations
between 19927 1994. become more acute for the investor, regulatory
The sample involves 17 and public interest stakeholders.
companies operating 44 - .
refineries during the Q6: The study |dgnt|f|e_d a series of areas for
sample period. fqrther researc.h. including yvhether mandatory

disclosure positively affecting regulatory
compliance, and whether broader disclosures
may be desirable.

47. Hasnas, J., (2009). Two theories of | Ap essay discussing two 2 Theoretical

environmental regulation. Social
philosophy and policy, Vol. 26:95-
129.

distinct forms of
environmental regulation i
common law privatisation
and legislative restriction
of access.

discussion with
some evidence
to support
findings, no
details for
rationale of
case selection.

Q2: Claimed that almost always environmental
legislation was designed to preserve the
commons (protect against overexploitation of the
commons) by restricting access to it, e.g. oil
drilling in the Arctic National Wildlife Refuge, or
by retaining something within the commons by
prohibiting private ownership whereby a license
and rights associated, or by limiting types and
amounts of pollutants entering a resource, e.g.
ensuring that the quality (value) of water as a
resource as in the Clean Waters Act in the US.
Range of other examples discussed.

Argued that there should be proper policy
analysis assessing the efficacy of common law
privatisation and legislative restriction of access.
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Suggested that such assessments will usually
favour the common law approach over the
legislative one, that can be attributed to the types
of incentives and the mechanism by which each
creates regulation.

48. Wright M, Marsden S, Williams N,
Cudmore S, Streatfeild C,
Dimopoulos E, Beardwell C, Pennie
D and Hopcroft R. (2006). RR519 -
Evaluation of EPS and enforcement
action. HSE Books.
http://www.hse.gov.uk/research/rrpd
f/rr519.pdf

The study included a
literature review, a
review injury rates and
rates of enforcement
and a postal survey of
businesses that had
and had not been the
subject of enforcement.
The survey explored
experience of past
enforcement, with duty
holders drawn from the
HSE Offenders
Database. In total there
were 399 Local
Authority, 156 HSE and
838 duty holder
respondents (215
served with an
improvement or
prohibition notice, 347
subject to a prosecution
and 276 other duty
holders).

As the literature
review did not
adopt the
systematic
method of
Rapid Evidence
Assessment
and the survey
relied on self-
reported
impacts on
businesses, the
Weight of
Evidence was
moderate (3).

Q1: The study did compare between informal
enforcement, notices and prosecutions. Key
findings included:

1 The majority of prosecuted duty holders
(71%) and those receiving notices (61% of
those with improvement notices and 55% of
those with prohibition notices) agreed or
strongly agreed that it made them more
motivated to improve H&S;

9 On athree-point scale (where 0 = Not at all, 1
= Partly and 2 = Definitely) duty holders
reported, that they t
t hat AWe wer e kpwidesppade
H&S i mpr o v 6.mfermprohsbiion
notices, 0.9 for improvement notices and 1.3
for prosecutions;

1 Q2: The majority of duty holders reported that
they responded to hearing about enforcement
action or incidents if they perceive them as
relevant to their business i 16% report
checking their arrang
i a |iiegually rdearing about notices
and prosecutions.

Q5: The variable impact of notices versus
prosecutions was associated with the following:

1 Prohibition notices tended to focus on specific
improvements, whilst improvement notices
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also cover risk assessment and are more
likely to cover management issues;

9 Prosecutions were also more likely than both
improvement and prohibition notices to cover
management issues, which was a factor in
raising senior management interest;

9 Prosecutions adversely affected the business
reputation of the duty holder more than
improvement and prohibition notices do

The three main reasons for acting on hearing

about enforcement action against other

organisations are:

1 The health and safety issue in question is
also a risk for your organization;

9 The organisation carries out the same types
of activities as you do;

i The organisation is in the same sector as
yours.

49. McMahon, A, M. Wright, Norton
Doyle J, Smith R, Ali F & O. Walker.
2007. Compliance processes, costs
and consultation strategy. Report
for the Food Standards Agency
(unpublished).

A literature review of the
reasons food
businesses manage
food safety and a postal
survey of 567 small,
medium and large
businesses.

As the survey
relied on self
reported
behaviours
and attitudes it
was rated as
moderately
reliable (3)
along with the
literature

Q1. Findings indicated that whilst enforcement
was a significant motivator to improve food
safety, that customer demands and fear of loss of
sales were stronger reasons. The possibility of
enforcement reinforced the influence of advice
from regulators. Small businesses tended to be
reactive to regulator demands and viewed food
safety regulations as complex and not
necessarily addressing serious risks.
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review which
whilst
extensive did
not adopt a
Rapid
Evidence
Assessment
method.
0.Macrory R. 2009. | atesearch paper that 2 No stated Q1:
Regul atory Sancti|jycorporates inter alia search method, | { There has traditionally been an over-reliance
Regulation, enforcement and some of the findings of the no weight of on criminal prosecution which has not always
governance in environmental law. Macrory Review of evidence been effective in improving compliance
Oxford, Hart Publishing, ISBN 979 1 regulatory sanctions. scores, no TThe introduction of a
84946 035 4. Considers the introduction evidence table. sanctions® ( bot hmomsarye t
of new oOcivil sanctions such as enforcement undertakings)
creative sentencing will strengthen the ability of the regulator to
options. Not based on deter future non-compliance
empirical/statistical
analysis.
51. Abbot C. 2009. Enforcing pollution | A comparative analysis of 2 No stated Q1:
contr(_)l regulatl_on ! st_rengthemng enforcement tools and search method, | T The literature indicated that due to low fines,
sanctions and improving techniques in the UK, no weight of the deterrent impact of prosecutions is low.
deterrence. Oxford, UK and Australia and Canada evidence 1 Imposing liability on directors may have a more
Portland, Hart Publishing, ISBN based on existing primary scores, no pronounced deterrent impact.
9781841139258 and secondary sources, evidence table. | q Civil (administrative) sanctions are likely to be
and informal interviews more effective in deterring non-compliance that
with some regulatory prosecution.
officials and NGOs in 1 Licence suspension and revocation are the
Australia and Canada. most draconian of the civil sanctions, and, if
used appropriately, can lead to strong
deterrence.
52. Russell C (ed) 2003. The An edited collection of 4 Underlying Q2:
economics of environmental previously published assumptions 1 In a study of EPA (US) enforcement of water
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monitoring and enforcement. The papers from the and theoretical pollution regulations in the pulp and paper
International Library of economics literature on perspectives industry, it was found that inspections and
Environmental Economics and environmental monitoring discussed,; associated enforcement actions have a strong

policy.

and enforcement. Many of
the papers develop
economic6 mo d e |
view to testing various
aspects of monitoring and
enforcement. Part V of the
edited collection is
comprised of empirical
work that examines inter
alia the cost-effectiveness
of different enforcement
options.

s 6

model selection
and analytical
approach
justified. A
collection of
very influential
papers.

effect on both pollution levels and rates of
compliance with permit levels (Magat and
Viscusi)

1 In a study of environmental inspections and
emissions of the pulp and paper industry in
Quebec (using data provided by the Quebec
Ministry of Environment) it was found that
inspections and the threat of inspections have
an impact on emissions. Inspections also
induce more frequent self-reporting from the
industry (LaPlante and Rilstone)

Q6:

9 There needs to be more detailed empirical
work on the effectiveness (or otherwise) of
monitoring and enforcement activities (Cohen)

9 There needs to be a better understanding of
the relationship between civil and criminal
sanctions (Cohen)

1 There needs to be more research done on the
effect of sanctions on corporate behaviour
(Cohen)

53. Haider-Markel D. 2004. The
Effectiveness of Government
Interventions on Facility Compliance
with Water Regulations

This article stems from a
study that involved a
survey and contextual
data. This study focused
on facilities in the
chemical and allied
industries sector. The
survey included 499 major
sites and 2,097 minor
facilities.

Sample is
segmented into
groups and
consideration is
given to sample
size. Findings
are
generalisable to
other settings,
are supported

Q2: It was suggested that an increase in future
penalty likelihood and /or size relative to the
initial penalty is a specific deterrent.

Q5: The main findings of this study indicated that
facility environmental performance is most
strongly determined by the characteristics of the
facility, e.g. financial status and the commitment
to environmental protection, and to a lesser
extent by government interventions and
enforcement tools, and community pressure.
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54. Haider-Markel D. 2004. Profits, This article stems from a 4 Sample is Q2: It was suggested that an increase in future
Government Interventions, or study that involved a segmented into | penalty likelihood and /or size relative to the
Community Pressure? A survey and contextual groups and initial penalty is a specific deterrent.
Preliminary Assessment of FOrces | gata. This study focused consideration is | 5. The main findings of this study indicated that
Sgﬁgi/r;gr(;?]:jpggﬁigggg ri?]et?]?l on facilities in the given to sample facility environmentgl performancg is most
Chemical Sector. phdem|c_al and aII|e_|c_ih size. Findings strongly determined by the characteristics of the
http://www.allacademic.com//metalp | - ustries |SedCt3r.499€ _ are isable t facility, e.g. financial status and the commitment
mla_apa research citation/0/8/3/7 | oorveY INCLAEC #99 Major generalisable 10 | 5 environmental protection, and to a lesser
sites and 2,097 minor other settings, | gxtent by government interventions and
HgESRS (/0pB3 701 phn facilities. are supported enforcement tools, and community pressure
by evidence ' '
55. Hutter, B. (1997). Compliance: A qualitative study of the 3 Justification for | This monograph considers, from an inspectorate

Regulation and Environment.
Oxford, Clarendon Press, ISBN
978-0-19-826475-0

enforcement of regulation
by field-level inspectors
from three inspectorates
within the HSE namely the
Factory Inspectorate(Fl),
the Industrial Air Pollution
Inspectorate and the
Railway Inspectorate.
Data was collected in two
main stages. First (and
major) phase ran from
December 1983 to March
1985 when Hutter
accompanied officials from
each inspectorate.
Dominant method of
investigation was
observation. During the
second stage of fieldwork,

case selection
(including pilot
study to inform
choice of
inspectorates).
Conclusions
supported by
study evidence.
Findings
situated within
the broader
academic
literature. But
no weight of
evidence criteria
adopted.

as opposed to business perspective, the process
of compliance (from how compliance is defined
through to the instigation of enforcement action).

QL
1 The threat of legal action appeared to act as a
strong deterrent (including bluffing).

Q4.

1 The extent to which inspectors adopted an
advisory or educational role depended in part
upon the size and sophistication of regulated
businesses.

9 Stigma and loss of reputation following
prosecution was a significant deterrence.

Q5:

1 Where there is a co-operative relationship
between the regulator and regulated,
inspectors are more likely to be able to utilise

some areas were revisited sa “r Catn;iodnés further down
and a number of cases QGP y .
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observed during the first
stage were pursued to see
what had happened since.

1 More detailed empirical work is needed to
better understand the complexities of
regulation and compliance.

56. Hawkins, K. (2006) Law as Last
Resort: Prosecution Decision-
Making in a Regulatory Context.
Oxford, OUP, ISBN 0-19-924388-3

A qualitiative analysis of
how and why prosecution
decisions are made in the
HSE. There are six
primary sources of data:
1) socio-legal research on
decision-making,; 2)
official materials; 3)
(informal) interviews with
senior HSE officials; 4) a
study of o6inf
5) (informal) interviews
with Factory Inspectors
and 6) analysis of
prosecution and fatalities
files. Interviews were
conducted from the mid to
late-1980s).

Appropriate use
of methods,
some
justification for
case selection
and data
collection
procedures (but
no formal
evaluation
criteria use).
Links between
data,
interpretation
and conclusions
supported by
evidence.
Findings
situated within
the broader
academic
literature. But
no weight of
evidence criteria
adopted.

As in Hutter (above), this monograph considered,
from an inspectorate as opposed to business
perspective, how and why prosecution decisions
are made:

Q1L

9 Effects of prosecution are uncertain at best
(and is viewed as merely one device in a range
of enforcement techniques that might produce
the effects that inspectors seek). Little
consistency (in interviews) on the issue of
impact of prosecution

9 Doubts as to the long-term impact on
prosecution.

9 In some circumstances, prosecutions can have
damaging impacts (particularly re personal
relationship between inspector and employer)

Q2

1 Prosecution rarely has a general deterrent
impact (at least, inspectors uncertain about
general deterrence)

Q4:

1 A regulators approach to the use of
prosecution will vary considerably depending
the sector within which the business operates
(factors include prosperity, visibility (of
violation), instability and transience.

1 Inspectors will take into account their
knowledge about a business (size, type of
business, history, business contact, wealth etc)
in determining whether to proceed with
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prosecution
9 Small businesses6 r esponses to
differ from those of larger businesses, where
frequent visits allow stable relationship to grow
between regulator and regulated.
1 Impact of prosecution varies according to the
company.
57. Gunningham, N and Kagan, R.A. An article introducing a 1 No stated The articles contained in the special issue reveal
(2005) Regulation and Business special issue of Law and search method, | the following:
gghzavz'i%r' Law and Policy Vol. Policy. It summarises the no weight of 01
@ SIX papers '”C"%ded in the evidence 1 Mendeloff and Gray: employer responses to
issue, all of which scores, no

empirically evaluate
matters of regulation,
compliance and
enforcement.

evidence table.

OSHA inspections that levy penalties for
violations are not restricted to measures that
focus exclusively on compliance with OHSA
standards. The largest impact seems to flow
from increases in managerial attention to
safety in general

Q2:

9 Thornton, Gunningham and Kagan: based on
a survey of 200 businesses, the majority could
not recall a significant penalty imposed on
another business in that industry and state i.e.
no evidence of the general deterrent impact of
penalties BUT general deterrence seemed to
have a cumulative impact on the
consciousness of regulated companies

9 Thornton, Gunningham and Kagan: found
evidence that sustained inspection and
enforcement activity
complianced6 in which
themselves rather than enforcement action per
se that directly impacts on compliance
behaviour (what they
deterrenced)

t
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1 May: drawing on three studies of regulatory
regimes, specific deterrence, exemplified by
inspections, does matter

Q3:

9 Gray and Shadbegian: responsiveness to
enforcement activity varies according to
business and plant characteristics. Plants
owned by larger businesses are less
responsive to inspections and more responsive
to other enforcement actions

Q4:
1 Gunningham, Thornton and Kagan: deterrence

is far more important to SMEs than to large,
reputation-sensitive corporations

Q5
1 Gray and Shadbegian: US pulp and paper
mils 8 compliance with a

affected by plant-level characteristics (type of
manufacturing process, newer facilities,
smaller facilities) but corporate-level
characteristics are not significant determinants
of compliance at plant level

1 May: the primary impact of regulatory
inspections is that they heighten an underlying
desirability within a business for voluntary
compliance

1 Gunningham, Thornton and Kagan: the larger
the company, the more likely they are to be
proactive and innovative in seeking least-cost
ways of mitigating costs of compliance and
identif-wim@ owi oomes.
companies are likely to go beyond compliance
as a means of protecting their social licence to
operate.
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58. Thornton, D., Gunningham, N. and | g study undertook a 3 Appropriate use | Q2: The article indicated that only 42% of
Kagan, R.A., (2005) General survey of 233 businesses of methods, respondents could ident
Deterrence and Corporate across a range of sectors details provided | 89% could identify some form of enforcement
En?(lror;r;legte;léehawor. Law and in the US. on the analysis, | actions against other businesses.
olicy 27 (2) links drawn 63% of businesses reported having taken some
between data, | compliance-related actions in response to
Interpretation learning about such cases.
and findings. i )
In this way, general deterrence to businesses
already in compliance serves to reassure them
that compliance is valid and they should check
the reliability of existing compliance routines.
59. DEFRA, 2006. Review of A report that reviews the 2 No stated Q1:
Enforcement in Environmental available evidence on search method, | § Enforcement is a significant driver for health
Regulation. Available at: _ environmental law no weight of and safety at work (Wright et al (2005))
http://webarchive.nationalarchives.g | enforcement (with input evidence 1 Re effectiveness of prosecution, sentencing
OV-Uk/20080305115859/ntp://MWW. | from g Project Board, the scores, no does not generally achieve the key purposes

defra.gov.uk/environment/enforcem
ent/report.htm

members of which
included representatives
from government
departments, EA,
Environmental Law
Foundation, RSPB, CBI
and the Local Government
Association). The aim of
the review was to develop
an effective and flexible
system of environmental
enforcement which more
closely involved the
community.

evidence table.

of enforcement (the report advocates the
introduction of new alternative sentencing
options such as adverse publicity orders)

1 Re variable administrative penalties, business
values flexibility in enforcement

Q4.

9 Design of environmental enforcement is not
based on a full understanding of the varying
attitudes and motivations in operators

Q5:

9 In recognition of the fact that deterrent effect is
determined by the likelihood of detection and
anticipated level of penalty, report advocates a
greater role for the community in detecting
environmental crimes

1 Employer attitudes to health and safety vary
depending on sector and size (Wright et
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al(2005))

1 Fear of enforcement (and potential damage to
reputation), pressures from insurers,
customers and suppliers and awareness are
an important motivator (Wright et al(2005))

Q6:

1 Research should be conducted in particular
regulatory areas to establish what motivates
operators to comply or not to comply.

60. Williamson, D, Lynch-Wood G,

) A review of existing 3 Detail provided | Q1:
Prochorskaite A, Abbot C and Ogus | jiterature, coupled with for rationale for | § Environmental fines (resulting from
A. 2008. Better Regulation - data gathered during study, selection prosecution) too low to act as an effective
Rethinking the Approach for SMES. | jnterviews with of cases, data deterrent
Report for SNIFFER. Available at: | sepa/NIEA staff (35 in collection and _
http://www.sniffer.org.uk/Webcontrol total, including 2 NI analysis. Q4: o _ _ _ .
/Secure/ClientSpecific/ResourceMa NGOs), and questionnaire i Leglslgtlve compliance is not the primary driver
nagement/UploadedFiles/UKCC19 responses from SMEs of env_wonmental c_ompllan(_:e or beyond
%20Final%20Report%20web.pdf (40) and trade compliance behaviour within SMEs.
associations (4) 1 Busmess_ size, sgctor, ownership e_tc. influence
how businessesd r e s p ommpliance and ¢ ¢
enforcement

Q5:

9 Promoting compliance (through self-regulation)
within SMEs is challenging due to the
following: lack of resources, low
awareness/knowledge of regulation, lack of
time and expertise, perception that business
has no/low impact, cultural inertia, confusion,
lack of visible/perceived benefits, fear of
regulator, low priority given to environmental
regulations

61. Macrory, R., 2006. Regulatory A review of the 3 No stated Q1:

Justice: Making Sanctions Effective.

effectiveness of regulatory

search method,

9 Criminal prosecution may not, in all
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Report for the Better Regulation sanctions across 56 no weight of circumstances, be the most appropriate
Executive available at: national regulators and evidence sanction to ensure that non-compliance is
http://www.bis.gov.uk/files/file44593 | 468 local authorities. scores, no addressed, damage caused is remediated or

pdf

Evidence taken from
existing literature,
submissions from over
100 individuals and
organisations, and
contributions from over
200 government
departments, academics
and other organisations.
The Reviewbds
recommendations were
accepted in full by the
government, leading to the
Regulatory Enforcement
and Sanctions Act 2008.

evidence table.
But evidence
provided by

over 300
6stakeho
the enforcement
process.

behaviour is changed.

1 Low financial penalties handed down by the
courts send the wrong signal and do not reflect
the financial gain a business may have made
by failing to comply with an obligation.

1 Administrative (civil) penalties are an effective
way of ensuring regulatory compliance i
criminal prosecutions should be reserved for
the most serious cases (although evidence
provided by inter alia the CBI and British Retail
Consortium indicated that administrative fines
may not be effective

9 According to the CBI, enforcement notices
should be the preferred form of action over
penalties.

62.Delmas, M., Young, O., (2009).
Governance for the Environment 1
New Perspectives.

An edited collection on the
role of environmental
governance mechanisms
(including self-regulation,
informational measure,
negotiated agreements
and voluntary
programmes) in delivering
sustainable development.

No stated
search method,
no weight of
evidence
scores, no
evidence table.

The majority of this monograph was concerned
with aspects of governance that fall out with the
scope of this project. The points below are
contained in Chapter 2.

Ql:Inspections (or at least the threat of
inspection) positively influence businessesé
compliance

Q4.

1 Non-regulatory costs can explain high
compliance rates (despite low inspection levels
and small penalties for non-compliance. Konar
and Cohen (2001) investigated a sample of
S&P 500 businesses and found that a
businessb s asset value is
$380 million as a result of poor environmental
performance
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1 Poor compliance record and significantly
lengthen the time it takes for a business to
receive a permit (Boy, Krupnick and Mazurek
(1998))
Q6:
1 The role of investors in environmental
governance
1 Impact of higher fines and director liability on
compliance levels
63.Fairman, R., Yapp, C., (2004). This paper concentrates 3 Some Q2: The paper indicated that small businesses,
Compliance with food safety on small and micro- justification for | trade associations showed a reliance on local
legislation in small and micro- businesses in the food data collection | authority enforcement staff, and that there is a
businesses: enforcement as an industry. Data was procedures, and | belief among small business that identifying and
external motivator. Journal of collected through 50 semi- analytical interpreting regulations is not something in which
Environmental Health Research, structured interviews with approach. Links | they need to take an action role.
Volume 3, Issue 2, 2004. arange of SMEs and between data, | 5 The two main factors relating to how SMEs
associated stakeholders. Interpretation and micro-enterprises respond to regulation
and conclusions | qj,de the particular challenges faced in their
supported by structure, e.g. short track record, lack of
evidence. specialist skills, low cash flow, small asset base,
the need to make changes in structure and
ownership at various stages of growth, and the
nature of the regulation with which they are
expected to comply.
64. Lofquist, W.S., Cohen M.A., Rabe, | ap edited collection of 3 No stated Q1L
G.A., (1997). Debating Corporate work that explores search method, | { In theory, provided a corporate fine is greater
C”m?' .PUbI'She.d 199_7 by Academy complex issues relating to no weight of than the cost of offence prevention structures
of Criminal Justice Scpnce_s, corporate crime. Chapters evidence and practices, the corporation will adopt those
Northern Kentucky University, cover issues such as why scores. But practices but there are a number of features of
Anderson Pub. C.O' (Hutter, B'_ corporate crime exists, the analysis the economics of this area that make it difficult
Regulatory Relations: Reforming nature of corporate liability provided by to specify when corporate fines will have this

Regulation)

in different organisational
contexts, the range of real

scholars very
well-regarded in

effect e.g. complexity of determining critical
detection rates.
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and proposed sanctions the area. 1 If one adopts the structural model of corporate
imposed on corporations crime (that is organisational crimes flow from
and their agents and a organisational cultures rather than conscious
reassessment of corporate motives), then structural sanctions, that force
criminality and the need corporations to operate law compliance
for change. The systems in conjunction with their other
monograph addresses business activities, will be more effective than
corporate crime across a fines. Structural sanctions include mandatory
range of regulatory areas publicity by an offender, court-ordered
and examines existing compliance programs and additional law
empirical work on the compliance measures.
subject, and its 9 There is some evidence that environmental
practical/policy prosecutions lead to lower levels of pollution
implications. and non-compliance.

Q4:

1 A review of empirical evidence on corporate
crime reveal a range of explanations: external,
6environmental &6 factor
uncertainties, complexity etc of the industry;
internal characteristic such as financial health
and size of the business; and factors related to
the specific crime type itself such as industry
(e.g. difference in corporate culture, prior
violations and type of violation); perceived
benefits to individuals who decide to commit
crimes and perceived risk and severity of
punishment if a crime is committed

9 Evidence as to which of these factors is most
important is mixed.

1 Some studies indicate that business size is
central i larger businesses engage in more
crime (although empirical data could be
interpreted in different ways).

9 Other studies would suggest that the greater
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the importance top management places in
profit generation, the more likely the there are
to OSHA and environmental violations.

1 Some evidence that corporations respond to
government enforcement activities.

1 Re crimes committed by individuals on behalf
of their organisations, limited evidence BUT
evidence that corporate managers deemed
negative effects of publicity as more of a
deterrent than formal sanctions (greater
deterrent value of informal and stigmatic
sanctions over criminal justice interventions).
Other studies have revealed that managers
more likely to comply when they believe in the
regulatory standards, where there is no
Osubcul ture of resistHdg
organisation was not constrained financially.

65. Environmental Law Foundation, The research sought to (only have A total number of 96 cases were identified
(2006). Review of Enforcement in collate, analyse and summary i between 2003-5: 38 cases in 2005 (Waste:17;
Environmental Regulation, London, | nresent information arising candt fi|Water: 16; Wildlife: 5), 38 cases in 2004
Defra. from ELF client case data text online) (Waste: 14; Water: 14; Wildlife: 10), 20 cases
http://randd.defra.gov.uk/Default.as | for 2003 - 2005, to identify in 2003 (Waste: 10; Water: 4; Wildlife: 6).
px?Menu=Menu&Module=More&Lo | the nature of community No relevant findings.
cation=None&ProjectID=14345&Fro | concerns, any preferences
mSearch=Y&Publisher=1&SearchT | for engagement with the
ext=enforcement&SortString=Projec | process of enforcement,
tCode&SortOrder=Asc&Paqing=10# | perceptions of obstacles
Description to such engagement, and

any evidence of the
impact such obstacles
may have on the
effectiveness of
enforcement mechanisms.
66. IMPEL-NEPA, (2010). Better This document provides a 2 Some This checklist provided a series of questions to

regulation checklist: Checklist to
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assess practicability and checklist for regulators in discussion of address the practicability and enforceability
enforceability of legislation: relation to the how the issues in a structured way at a national level,
http://impel.eu/wp- consideration of suitability checklist is to drafted primarily for public authorities.
content/uploads/2010/04/IMPEL - and implementation, be used. Q2: There are a specific set of questions posed
and-NEPA-Better-Regulation- practicability and Limited that relate to the practicability of compliance by
Checklist-FINAL.pdf enforceability of regulation background the regulated target group.
by competent authorities. provided; some
guidance on
interpretation
supplied.
67. Black, ‘]'f’ (2?10)' Appendpk(] A a This report reviews the 3 No formal Q1: This report discussed the different types of
review of enforcement techniques. | range of enforcement evaluation of | sanction available and in relation to whether a
In: Criminal liability in regulatory techniques and sanctions iteri court or regulator can impose it. In this way, there
contexts. Stationery Office, London ; criteria or ; ; ; ; PR
. ' ' | available to government keyword is some discussion regarding the implications of
UK; pp. 150-186. ) regulators. It provides search. though the policy choice of whether a sanction should be
http://www.lawcom.gov.uk/regulation | gyamples of the different links made i 9N | criminal or imposed by the regulator or an
liability.htm types of enforcement tools INKS Made I 1 5 yministrative body.
http://www.lawcom.gov.uk/docs/cpl | 4nd includes a brief the discussion _ o
95 web.pdf between It also discusses some of the principal
' summary of the changes enforcement tools which can be or are currentl
i research and : \ 1 D€ 0 y
introduced by the RESA being used in regulatory regimes in the UK and
(2008). data overseas.
68. Blackburn, R, (2005). This short paper seeks to 3 No formal Q2: A number of surveys cited indicate that small
Understanding the Motivations of explain responses of evaluation of | business is disproportionately affected by
SME Owner-Managers and owner-managers of small o regulation, and views it as an obstacle to success
Implications for Compliance. The ; criteria or N ;
plicatic P ' businesses to regulatory keyword ia view held more by-250h
Economics of Compliance compliance. Four case h. though | EMPloyees).
Assessment and Enforcement studies are used to search, thoug _
Strategy. Small Business Research | i strate the variety of links made Q5: _ _
Centre, Kingston University. between ' This paper suggests that SMEs, not being a

factors affecting
compliance or non-
compliance.

research and
data,
interpretation
and
conclusions

homogenous group, require segmentation
recognising the different types of business
owners that run a business for a variety of
reasons and are within different socio-
economic circumstances. Therefore
economic motivators may not be the only
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supported by reason, and so financial incentives and
evidence. penalties alone are insufficient in changing
behaviour and business practices.

1 Furthermore, it is suggested that many
businessowner s may have 4
enterprised mentality
interventions.

1 The paper stated that an emphasis on
voluntary environmental action is unlikely to
impact on the environmental practices of
small businesses for a number of reasons,
including fear of losing competitiveness, lack
of resources and support systems, the policy
emphasis on voluntary action makes it seem
a peripheral issue.

69. Gunningham, N., Sinclair, D., A paper synthesising 4 No key word Q2: Suggested that there needs to be a credible
(2002). Regulating Small and literature on environmental search or threat of inspection and enforcement to underpin
Medium-Sized Enterprises. J policy instruments weight of regulation as well as other approaches taken to
ggwronmental Law (2002) 14(1): 3- | targeted at SMEs. evidence table | securing compliance.

' Additional case studies. is used, Q4: Itis presented that if SMEs lack the

and empirical research is however, expertise, information or technological capacity to

used. extensive comply, then they cannot respond to either
review of economic incentives or threats of sanctions.
literature and N ) )
evidence to Q5: Recognition that motivators, attitudes and
substantiate circumstances of SMEs are typically very
discussion of different to those of larger business, and
findings. therefore also the Apr g

result in an effect on behaviour.

It is also suggested in the article that it is a
combination of instruments, and the interactions
of various institutional actors that determine the
success of environmental regulation.

Furthermore that there is a hierarchy of
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instruments, with some bested used initially,
though there is also argument for circumstances
in which combinations of instruments should be
used.
Q6: Existing literature on SMEs is sparse, and
empirical evidence is patchy, partly as a result of
SMEs being under-resourced enterprises.

70. Smith, S., (2005). Economic This short paper reviews 2 No stated Q1: It was suggested in this paper that incentives
Aspects of Enforcement and the economics of search method, | for greater compliance may include both higher
Compliance in Environmental compliance and no weight of penalties for non-compliance and more intensive
Regulation. Dept. of Economics, enforcement in evidence audit, recognising the costs associated with the
University College London. environmental regulation, scores, no latter:

drawing on the existing
literature on this subject,
and on the related
literature on tax
enforcement and
compliance. This paper
assesses various
strategies for audit
selectivity, or for improving
the effectiveness of audit.

evidence table.

1 The expected penalty for non-compliance
should be set at a level equal to the marginal
damage cost of the additional pollution, and
should be linked to the probability of
detection and the sanctions imposed on
detected non-compliant businesses.

1 If fines are used, it is suggested that this is
scaled up to a multiple of the marginal
damage cost to reflect the proportion of non-
compliant businesses that are not detected
by audit.

Q2: This paper concludes that audit targeting
may be able to achieve a given level of
deterrence while economising on audit
resources. Audit selectivity could take the form of
audit holidays for businesses with good
compliance records, higher auditing for
businesses with a record of past non-compliance,
and two tier auditing approaches.

Q5: Itis suggested that while discouraging more-
damaging non-compliance, permitted non-
compliance should also be acceptable.
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71. Clist, S., Gouldson, A., Horth, H., A research study that 3 Q5: The case study on catchment sensitive
Markandya, A., Moore, R., Prescott, | gnaivsed three of its farming showed that raising awareness and
C. & Waylen, C., (2009). Choice of | 4ctivities to examine the capacities to help people to change their
Policy Instruments for Modern approaches that had been behaviour, (e.g. to better comply with
Regulation, Environment Agency, used to deliver their regulations), should be executed before
http:/publications.environment- objectives: catchment- incentives (financial or reputational) and/or
agency.qov.uk/pdf/SCHO1209BRR | gensitive farming, regulatory standards are applied. Incentives and
S-e-e.pdf reduction of waste to standards should pull in the same direction

landfill and waste crime. towards common policy goals.
Q6: The report suggests that a few in-depth,
multi-method evaluations of carefully controlled
pilots with clear counterfactual cases in place are
needed to underpin the broader argument that
combinations of instruments and approaches can
lead to better policy outcomes.

72. Environment Agency, (2010). A technical document that 2 Addresses how | Q4: It addressed the extent to which engagement
Methodology for Assessing details how to assess compliance with businesses occurs in relation to the various
Compliance (MAC) for water compliance of water assessmentis | permitted conditions. It does not give any
discharge activities regulated under | yischarge activities and conducted by indication as the resource expectation for the
the Environmental Permitting point source groundwater Agency staff. operator involved.

Regulations 2010, Environment activities with
Agency. Environmental Permitting
http://publications.environment- Regulations 2010.
agency.gov.uk/pdf/GEHO0310BSB
G-e-e.pdf
73. Hampton, P., (2005). Reducing The reviwagids 4 A range of Q2: Businesses have an interest in attaining

Administrative Burdens: Effective
Inspection and Enforcement.
London, HM Treasury,
http://www.berr.gov.uk/files/file2298

8.pdf

identify ways in which the
administrative burden of
regulation on businesses
can be reduced, while
maintaining or improving

methods used,
discussion and
findings
supported by
data and study

proper sanctions against illegal activity to prevent
businesses operating outside the law from
gaining competitive advantage.

I n magi stratesd courts,
majority of cases are heard, the average fine in
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regulatory outcomes. The
review carried out an
extensive consultation
with businesses, through
11 focus groups, a
seminar for business
representative groups,
numerous meetings and
two consultation
exercises.

evidence.

environmental cases in 2003-04 was £3,861.14.
One company, which dumped thousands of tons
of illegal waste over a ten-year period, was fined
just £840 on conviction.

Q3: Underpinning assumption is that efficient
enforcement can support compliance from
business, and can deliver targeted effective
interventions without unreasonable administrative
cost to business.

Q5: The burden of regulatory compliance is felt
more keenly by small business - research by the
OECD suggests that internationally, businesses
with fewer than 20 staff bearing a burden five
times greater than businesses with more than 50
staff.

The review found that in general:

1 the use of risk assessment is patchy;

1 regulators do not give enough emphasis to
providing advice in order to secure
compliance;

1 there are too many, often overlapping, forms
and data requirements with no scheme to
reduce their number;

91 regulators lack effective tools to punish
persistent offenders and reward compliant
behaviour by business;

9 the structure of regulators, particularly at
local level, is complex, prevents joining up,
and discourages business-responsive
behaviour; and

i there are too many interfaces between
businesses and regulators.

74. Kagan, R.A., (1994). Regulatory
Enforcement, in Rosenbloom, D. H.

A high-quality academic

No stated

The chapter did not discuss the actual impact of

121




greenstreet berman

Securing compliance
CL2463 R2 V6 FCA

Reference Type of evidence & Weight of Justification of | Key findings per research question (1 to 6)
summary of method, evidence weight of
sample size etc rating (1to 5) | evidence
& Schwartz, R. D. (eds), Handbook | paper on aspects of search method, | enforcement on regulated entities. Rather, it
of Regulation and Administrative regulatory enforcement, no weight of focuses on why agencies favour one
Law, New York, Marcel Dekker more particularly, what evidence implementation style rather than another.
shapes the enforcement Sscores. no Variables include the character of the law to be

approach of regulatory
agencies.

evidence table.

enforced, the agencybobs
political environment, and the capacities and
attitudes of agency leaders.

75. Leveson-Gower, H., Lonsdale, J.,

k This small research 2 Limited Q5:

(2009). Understanding and project used structured discussion of f  Most is known about the agricultural sector,

Improving SME Compliance, interviews with analysis and where farmersoé abilit

Environment Agency. Environment Agency findings, with regulations and their acceptance of them are

http://publications.environment- officers, who had limited evidence key factors, alongside the costs of

agency.qov.uk/pdf/SCHO1209BRP | yhowledge of different to support implementing regulations.

V-e-e.pdf regulatory regimes and findings. f  The main challenge in regulating SMEs is
sectors, to capture the communication, both to SMEs so that they
current state of knowledge understand regulatory requirements, and
in the organisation. This from SMEs so that they are able to engage
provides a baseline for with regulations and own them.
further work.

Q6:

1 Knowledge and use of the 6 N e tsikedyg s
SMEs is low.

1 The report concludes that there is a lack of
information on SMEs, and furthermore, there
is limited information about their levels of
compliance or the factors that affect their
compliance.

76. NERA Consulting, (2007). Social This Report is in response 3 Enables Q3: Polluter payments would in the long term be
Justice in Environmental Policy, to an invitation by Defra to applicability to a | fairer and would provide better incentives to
London, Defra. undertake a study on range of optimise cost-benefit trade-offs. (Emissions
http://randd.defra.gov.uk/Document. | 5 g o ¢ i a | puljliu s t i settings, trading schemes are an application of the polluter
aspx?Document=EP01056 7632 F | gngagement and building pays principle, but only a weak application if the
RP.pdf accountability: better knowledge. emissions permits are issued at no net cost to

decision-making in an
environmentlal

the polluting industry.)
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Reference Type of evidence & Weight of Justification of | Key findings per research question (1 to 6)
summary of method, evidence weight of
sample size etc rating (1to 5) | evidence
includes a synthesis of Most social justice issues in environmental policy
literature and practical arise from distributional issues, e.g. between
application review, as well polluters and pollutes, beneficiaries of local
as a report on a short environmental benefits and national taxpayers.
focus group study.

77. Pesticides Safety Directorate This document provides 2 Does not theory | Q5: The PSD has had in place a number of
(PSD), (2007). Better Regulation, an overview of the better build or extend | elements to ensure awareness and compliance
Compliance and Enforcement regulation, compliance knowledge. No | with regards to a range of stakeholders, such as:
Strategy. » and enforcement strategy evidence/date | § A forum of stakeholders to advise industry
http://www.pesticides.gov.uk/upload | uf the PSD. It covers the provided. and government on the promotion and
edfiles/\Web_Assets/Pesticides For | yarious responsibilities of support of responsible use of pesticides
um/PF160.pdf the PSD and the manner {1 Other stakeholder-funded activities, including

in which it seeks to ensure demonstration farms and produce assurance

that they are achieved in schemes

the least burdensome way f Small business champions offering

for manufacturers and specialised services tailored to the range of

users. needs of SMEs.
Al so reference to the wu
where once a RA has been conducted any
further use that poses no greater threat can refer
to an earlier evaluation i saving time and money
for both parties.
Reference made to use of Voluntary Initiative,
currently as a preferred option to that of a tax.

78. Adas UK Ltd, Central Science An evaluation study of 3 Appropriate use | Q2: There was no clear correlation between

Laboratory and Countryside and
Community Research Institute,
(2009). Evaluation of Cross
Compliance, DO101, Defra.
http://www.defra.gov.uk/evidence/st
atistics/foodfarm/enviro/observatory/
research/documents/Xceval mar09.

pdf

how effective cross
compliance in England
has been in relation to
meeting its objectives
since it was set up in
2005. Three stages of
work were undertaken that
involved review of

and mix of
methods linked
to previous
research, links
made between
data,
interpretation
and conclusions

farmer types and attitudes to the scheme or level
of breaches, though this may have been the
result of the survey sample.

Q4: 1t was suggested in the study that some
farmers had been unnecessary anxiety in terms
of penalty, and that the limited scale of some of
the penalties may result in non-compliance,
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Reference Type of evidence & Weight of Justification of | Key findings per research question (1 to 6)
summary of method, evidence weight of
sample size etc rating (1to 5) | evidence
secondary evidence, supported by notably where there were high capital costs for
collection of primary evidence. compliance.
evidence (survey of 300 Q5: The study indicated overall generally high
farmers, 2 workshops and levels of compliance (more than 95%), but with
interviews), and an some significant variation across the measures. It
evaluation of effectiveness was found that standards relating to legislation
and value for money. that had been in place for some time were
adhered to better, though ongoing breaches were
still observed. It was claimed that increased
awareness could be attributed in some cases to
action, associated with a threat of penalty.
Concern that reliance on the Single Payment
Scheme has delivered success in that farmers
are willing to comply, but concern regarding how
genuine that is, and the implications it has for
embedding desirable behaviours, i.e. sustainable
farming.
There were some issues regarding lack of clarity
of what is required. As a result, there were some
unintended consequences that included
additional engagement of farmers with advisers,
a disproportionate impact on small farms, some
farmers incurring unnecessary costs as a result
of over-reacting to standards.
79. Betier Regulation Sclence | Abrochure providing an 0 Notenough | Q6: This brochure identified that there will be
Efg(?cg?)g?bs?rgzzrgﬁge tc?i?:gfe gverwev_v of the Better information investigation into how regulation might promote
y egulation Science provided for a : di tion. for example lookin
a better place. Programme. rating investment and innovation, p g
http://publications.environment- at how a combination of measures such as
agency.gov.uk/pdf/SCHO0508BOC permits or emissions trading can influence
S-e-e.pdf environmental performance of businesses.
80. Williams N, Williams R, Shahriyer A | a jiterature review and 2 Relied on Q1: The study identified potential issues and
and Wright M. The use of civil survey of Building Control perceptions of | impacts of civil sanctions. Whilst concerns were
sanctions to enforce Building officers and business potential raised about trivialising offences and inhibiting
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Reference Type of evidence & Weight of Justification of | Key findings per research question (1 to 6)
summary of method, evidence weight of
sample size etc rating (1to 5) | evidence
Regulations. Report for the regarding their impacts of builders from seeking advice, the study

Department for Communities and
Local Government. In press (2011).

perceptions of the impact
of potential civil sanctions.

sanctions that
had yet to be

suggested civil sanctions would act as a
deterrent (and therefore prompt compliance) and

implemented that compliance/ restoration notices and
and little /enforceable undertakings would support a
literature collaborative approach to rectifying non-
available to compliance.
review.
81. Fairman, R. The challenge of PowerPoint presentation 0 Brief bullet Q5: Identifies challenges faced by SMEs in
regul ating SMEs. |q4yidingan overview of points with relation to compliance and some possible ways
for Risk Manageme chylenges for regulating limited to target interventions at them.

College London. (no date)

SMEs from the
perspectives of both the
regulator and the
regulated.

explanations

Q6: Suggests that more understanding of what
sectors, size or growth stage present
opportunities for understanding how to target
more firiskyd SMEs. Al s
gaps in existing datasets.
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7 APPENDIX D: INTERVIEW AND WORKSHOP PRO-FORMA

7.1 Focus group topic guide

Introduction

Thank you very much for agreeing to participate in this focus group which Greenstreet
Berman are completing on behalf of the Department for Environment, Food and Rural Affairs
(Defra) and the Environment Agency.

Background and approach

The primary aim of this project is to understand what the key components are to gaining

compliance from businesses. The project will improve understanding of businesses6 v i ews of
the relative effectiveness of enforcement activities compared to other approaches to

securing compliance, such as inspections and advice, as well as obtain some understanding

of businesses6 vi ews of the potenti al i mpacts of the ne
be addressed in this project include:

1 Toidentify business perspectives on the effectiveness of enforcement activities and
other approaches to achieving compliance and associated environmental and regulatory
objectives;

1 Toidentify how perspectives on the effectiveness of enforcement activities vary by
sector, business size, type of regulatory regime and wider social, economic and political
contextual factors;

1 Toexplore businesses6 vi ews of the relative effectivenes
enforcement and sanction activities available to environmental regulators;

9 To capture the relative importance of specific and general deterrence on the behaviour of
businesses.

The outcome of this research will help government to develop policy designed to achieve
compliance in the least burdensome way for business and take appropriate action against
those who choose not to comply.

The main component of this project is a series of interviews and focus groups with
businesses. We will also have undertaken a rapid literature review to inform the question
sets for this research.

In total, we will be conducting 62 one-to-one interviews with a range of businesses that have
been subject to an enforcement action, as well as some that have not been subject to any
enforcement action. We will also be facilitating six focus groups with participants from
businesses that have not been subject to enforcement action.

Timescales

All fieldwork (interviews and focus groups) for this project will be completed by the beginning
of March 2011. The analysis and interim findings will be drafted during March 2011. The final
report will be submitted to Defra and the Environment Agency by mid-April 2011.

The focus group

This focus group will last for approximately three hours, and will be held at Greenstreet

Bermanbs offices in Reading. Our Reading office is
there is some additional capacity for parking. We are aiming to have 8-12 participants in

each focus group.

A summary of key points emerging from each focus groups will be drafted and circulated to
participants to be reviewed.

All focus groups will be held in confidence unless you wish to be identified. Please ensure
that you have read the questions contained in this topic guide prior to attending the focus
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group.

Role of the Environment Agency/Defra Observer

There may be an observer from Defra/Environment Agency at each focus group. Please
note that the Defra/Environment Agency representative will be present primarily as an
observer. They will also be able to clarify queries on this research project.

Your role

Your role is to provide feedback that can be used by the Environment Agency/Defra to gain
an understanding of how businesses perceive enforcement activities aimed at achieving
compliance.

Greenstreet Ber mands Rol e

Greenstreet Berman is an independent research organisation and will be facilitating the
focus group and giving everyone an opportunity to express their views. Throughout the
fieldwork period we will remain objective and will not be expressing our own views. Our role
is to collect and record your views and present these in form of a report to the Environment
Agency/Defra Project Steering Committee.

This focus group

This focus group will last for a maximum of three hours and will consist of the following
sessions:

Welcome session & housekeeping

Participant introductions

A. Discussion of general approach to environmental risk management by businesses
Tea break (10 minutes)

B. Response to hearing about enforcement in other businesses

C. Specific views on types of enforcement

Tea break (10 minutes)

=A =4 =4 =4 4 4 4 I

D. General discussion

=

Your evaluation of today.

Pl ease be aware that we are recording todayos
Greenstreet Berman to help produce focus group summaries. Your comments are
confidential and all views and opinions expressed will be recorded anonymously.

The report capturing all the summaries from these focus groups as well as a series of in-
depth interviews will be presented to the Project Steering Committee by mid-April 2011.

Housekeeping
Before we start today | will just run through a few housekeeping issues:

1 Please switch off your mobile phones
91 Location of the fire escape and toilets

1 The reporting of proceedings will be anonymised, no individuals will be identified in the
reporting of these focus groups

There is no right or wrong answer today, we value your opinion
Time limit on speakers, i.e. approximately 1-2 minutes

We will produce a written summary of your feedback
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9 After the focus group, we will provide you with a copy of our summary of the event for
you to review and comment on before it is finalised.

On behalf of Defra and the Environment Agency we would like to thank you for
participating in this research.
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Description of participants

Please state number of participants in | Large SMEs Micro
relation size of business

Please state in which sectors
par t i chugnasees gpérate (e.g.
manufacturing, construction)

Questions to be covered
Section A: General approach to environmental risk management
Please discuss:

1 Al What types of activities does your business do that pose a potential
environmental risk?

1 A2. What are the main ways in which your business goes about managing its
environmental risks?

1 A3. What prompted your business to adopt these methods for managing your
environmental risks? (e.g. change in legislation, new Director or shareholder
pressure, demand for certification etc.)

Section B: Response to hearing about enforcement in other businesses

Please discuss to what extent you are aware of other businesses in your sector who have
had enforcement action taken against them by the Environment Agency (or another
regulator responsible for regulating on a range of environmental matters, such as local
authorities or Natural England), and how your organisation responded to hearing of
enforcement action taken against them by the Environment Agency or other regulator?

Section C: Specific perceptions and views on issues relating to environmental
compliance

CL1. In your opinion, to what extent may the different types of enforcement actions listed
below be effective (as defined as leading businesses to comply in a cost-effective and
manageable way) in securing compliance in your businesses?

C1 (a) Facilitator: Initially can ask for participants to indicate their level of awareness of this
enforcement power, e.g. by asking participants to close eyes and raise hands if they are
unaware of this power.

C1(b) Depending on the response can discuss generally with participants why they may
have a limited knowledge / understanding of this type of enforcement action.

C1(c) Facilitator can then provide a definition of the enforcement power to participants.
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Please tick as appropriate

Very
inaffacrtivia
Ineffective

Effective
Very effective
Cannot say

(a) Provision of guidance and advice

(b) Enforcement notices and works notices

(c) Prohibition notices

(d) Suspension or revocation of environmental licences

(e) Variation of licence conditions, injunctions

(f) Carrying out remedial works

(9) Issuing a warning

(h) Fixed penalty notice

(i) Administering a formal caution

(j) Prosecution

(k) Other 1 a note any other forms of enforcement that may
be raised by participants should be recorded

C2. In relation to each of the new civil sanction actions™® given to the Environment Agency,
in your opinion to what extent do you think they will motivate businesses to comply with
environmental obligations? Please tick the appropriate box in relation to each form of civil
sanction without consulting other people. We will write scores on a flipchart and discuss
them.

Please tick as appropriate

Very
inaffacrtivia
Ineffective

Effective
channo
Very effective
Cannot say

(a) Compliance Notice:Ta regul ator 6s wr
requiring actions to comply with the law, or to return to
compliance, within a specified period

'8 Thenew civil sanctions came into effect of§ danuary 2011. Thatroduction of civil sanctions providekse
Agencywith a wider range of options, and will enaliteem to be more responsive and amperative when
working withbusinessesnd thosetheyregulaie.¢ K S | JaBn/isQa@sedire better outcomes for the
environment, people and business and to make sheg theyare able to match the best sanction to the
offence committed.
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Please tick as appropriate

Very
inaffacrtivia
Ineffective

Effective
rhanno
Very effective
Cannot say

(b) Restoration Notice:ia regul ator 6s wr i
requiring steps to be taken, within a stated period, to restore
harm caused by non-compliance, so far as possible

(c) Fixed Monetary Penalty: i a low level fine fixed by
legislation that the regulator may impose for a specified
minor offence

(d) Enforcement Undertaking: an offer, formally accepted by
the regulator, to take steps that would make amends for
non-compliance and its effects

(e) Variable Monetary Penalty: i a proportionate monetary
penalty which the regulator may impose for a more serious
offence

(f) Stop notice: T a written notice which requires an
immediate stop to an activity that is causing serious harm or
presents a significant risk of causing serious harm

(9) Third party undertaking: i a more limited type of
undertaking used to make an offer to compensate someone
who has been affected by the offence

C3. Do you consider the level of fines imposed by the Court to be adequate in deterring
future non-compliance? The average fine is now approximately £12,000.

Focus groups will be provided with 3 examples (press releases) of prosecutions resulting in
fines in relation to packaging waste regulations, EPA and Water Resources Act. They will
have a few minutes to read before then opening up to discuss.

Examplel: Skegness Magistrateso6 Court fined Tracy
Car Spares, a total of £30,000 and ordered her to pay £3,894 costs in relation to running an

illegal waste business in Lincolnshire for more than a year despite advice and letters from

the Environment Agency.

An Environment Agency officer first went to the site on 1 July 2009 and saw that vehicles
and parts were being stored and dismantled on the ground. Many of these vehicles still
contained their fluids and there was evidence of oil on the ground.

The officer explained the regulations to Holloway and advised that she needed an
environmental permit, planning permission and to register as a hazardous waste producer.
She later confirmed that she had registered as a hazardous waste producer and consulted
with the local authority about planning.

Mrs Nicholson told the court that a complete application for an environmental permit was
received on 5 July 2010, however it had not been authorised by the date of the court case as
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there was no evidence of planning permission.

Magistrates were told that operations were still continuing in October 2010. Vehicle parts
were observed on the ground outside and inside the building on site. At the front of the site
there were two areas of oily stained ground.

Mrs Nicholson told the court that anyone operating a regulated waste site to recover or
dispose of waste needed an environmental permit which was granted subject to a number of
conditions to protect the environment and local communities from potentially harmful
substances.

6l nfrastruct ur eocapiusetandlcantainl @ spiltages. diquids and vehicle
batteries must be stored in secure conditions, 0

She explained that vehicles which had had the liquids removed were no longer classed as
hazardous. Those that have not, needed to be stored and dismantled on non-permeable
surfaces.

After the hearing Environment Agency officer Pet
respond to the advice we gave her and although there was some change to the way her
business ran, the offences continued.

fShaswaware of the need to be authorised after t

Example 2: Fuel distributor GB Oils has been fined £5,000 for polluting a tributary of the
River Clyst near Dart Business Park, Clyst St George, near Exeter, Devon, with red diesel.

Fuel distributor GB Oils has been fined £5,000 for polluting a tributary of the River Clyst near
Dart Business Park, Clyst St George, near Exeter, Devon, with red diesel.

On 24 July, 2009, a significant quantity of red diesel was seen in the watercourse. Booms
and pads were put across the tributary to contain the pollution and the Environment Agency
used more than 100 filled sandbags for construction of a weir to contain diesel.

Further investigation traced the leak to fuel distributor GB Oils, trading as OJ Williams. The
company was not showing any loss of oil on their computer system. However, a pressure
test and ground excavation revealed a hole in a supply pipe to a fuel dispensing island.

A quantity of oil entered the watercourse but the majority was contained in a 100 metre
section. The River Clyst is a SSSI (site of special scientific interest), a SPA (special
protection area) and a RAMSAR site (a wetland site with international importance).

The magistrates court recognised the work undertaken by the company to remediate the
environmental impact of the spillage.

OWe believe that 22,000 litres of red diesel h ad
An accurate fuel measuring system within storage tanks and leak detection on pipe work

wouldhave al erted the company early on and avoided
for the Environment Agency.

GB Oils Ltd (trading as OJ Williams) of Dart Business Park, Clyst St George, Exeter, were
fined £5,000 and ordered to pay £3,700 costs after admitting causing polluting matter,
namely oil, to enter controlled water contrary to Section 85(1) of the Water Resources Act
1991.

Example 3: A Redditch based distributor of pharmaceutical goods has been fined £25,200
for failing to recycle packaging.

Thecompany, Lexon UK Limited, pl eaded guilty toda
charges under the Packaging Regulations. In addition, the company was ordered to pay
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£3,114.49 in costs, along with a £5,558 in compensation.

The company, that packages products at Oxleasow Road, Redditch, should have been
registered with the Environment Agency and was obliged to recover and recycle a portion of
its packaging waste, as well as filing a certificate at the end of each year to confirm it had
met these obligations.

However, the company did not register with a compliance scheme until 2010.

The court heard that a routine check by the Environment Agency in October 2008
established that the company should have been registered in previous years.

Jill Crawford, prosecut i ng f or the Environment Agency, said
failing to comply with the Packaging Waste Regul
an obligated company under the regulations.

By failing to register, the company had avoided fees and other costs of £7,073.

Producer responsibility is an extension of the T
to companies which (1) manufacture or fill packaging, or sell or import packaged goods; (2)

have an annual turnover exceeding £2 million; and (3) handle more than 50 tonnes of

packaging per year.

Speaking after the case, I nvestigating Officer L
designed to reduce the amount of packaging used by businesses and increase the amount

of packaging waste recycled. This case highlights that businesses need to consider if they
are obligated under the Packaging Regul ations. 0

In mitigation, the court heard that the company had cooperated with the investigation. In
addition, the company is now fully compliant.

The charges were brought by the Environment Agency under the Producer Responsibility
Obligations (Packaging Waste) Regulations 1997 and 2005, and the Environment Act 1995.

Section D. General discussion

D1. In your opinion, how can the Environment Agency (and other environmental regulators)
look to improve the manner in which they seek to secure compliance from businesses? Are
there any examples of how this has been achieved elsewhere that offer good practice or
lessons learnt? (Prompt: Are they aware of any self-assessment or assurance schemes that
have been effective/successful, and why?)

D2. Please discuss how businesses in your sector perceive environment risk and the
environmental regulator(s), and why?

Close and thank you
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7.2 Interview Pro-forma: Businesses subject to enforcement action®®
Introduction

Thank you very much for agreeing to this interview which Greenstreet Berman are
completing on behalf of the Department for Environment, Food and Rural Affairs (Defra) and
the Environment Agency.

Background and approach

Defra and the Environment Agency have jointly commissioned Greenstreet Berman and the
University of Manchester to undertake this project.

The primary aim of this project is to understand what the key components are to gaining

compliance from businesses. The project will improve understanding of businesses6 vi ews of
the relative effectiveness of enforcement activities compared to other approaches to

securing compliance, such as inspections and advice, as well as obtain some understanding

of businessesd6 vi ews of the potential iimpacts of the ne
be addressed in this project include:

1 Toidentify business perspectives on the effectiveness of enforcement activities and
other approaches to achieving compliance and associated environmental and regulatory
objectives;

1  To identify how perspectives on the effectiveness of enforcement activities vary by
sector, business size, type of regulatory regime and wider social, economic and political
contextual factors;

I Toexplore businesses6 vi ews of the relative effectivenes
enforcement and sanction activities available to environmental regulators;

1  To capture the relative importance of specific and general deterrence on the behaviour
of businesses.

The outcome of this research will help government to develop policy designed to achieve
compliance in the least burdensome way for business and take appropriate action against
those who choose not to comply.

The main component of this projectds programme i
interviews and focus groups with businesses. We have also undertaken a rapid literature
review to inform the question sets for this qualitative research.

In total, we will be conducting a series of one-to-one interviews (62) with a range of
businesses that have been subject to an enforcement action, as well as some that have not
been subject to any enforcement action. We will also be facilitating six focus groups with
participants from businesses that have not been subject to enforcement action.

Timescales

All fieldwork (interviews and focus groups) for this project will be completed by mid-March
2011. The analysis and interim findings will be drafted during March 2011. The final report
will be submitted to Defra and the Environment Agency by mid-April 2011.

The one-to-one interview

This interview will last for a maximum of one hour and may be conducted by telephone or
face-to-face.

You do not have to provide a written answer to any of our questions, our interviewer will
summarise your responses. The interviewer will then write a summary of your responses.

¥ Section B was not applied in interviews of businesses not subjectto éf6l8y 1 @ h G KSNBAES G KS |
were the same.
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All interviews will be held in confidence unless you wish to be identified. Please ensure that

you have read the questions contained in this pro-forma prior to the interview.

Reporting

The results of this interview will be incorporated with the findings of other interviews in
relation to your experience of enforcement action and in relation to other factors such as
organisational size, sector and type of regulatory regime, and included in a final report to be
submitted to Defra and the Environment Agency.

Description of business

Name of business

Name of interviewee

Position in business

Telephone number

Email

Date of interview

Please state size of business Large SME Micro
(tick as appropriate) (>250 (10-249 (<10
employees) employees) employees)

Please state sector (e.g.
manufacturing, construction)

Please state sub-sector

Please confirm type of
enforcement action taken (e.g.
prosecution, remediation notice,
variation of licence conditions
etc.)

Please confirm the regulatory
regime (e.g. Environmental

Protection Regulations (EPR),
Packaging Waste Obligations)
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Questions to be covered

Section A: General approach to environmental risk management

Question 1: Please explain what types of activities does your business do that could pose an
environmental risk?

Question 2: What are the main ways in which your business goes about managing its
environmental risk(s)?

Question 3: Taking one example (at a time) what prompted your business to adopt these
methods for managing this environmental risk, and particularly in the last two years?

Question 4(a): Have there been any specific changes to the way in which your business
manages its environmental risks more recently, i.e. over the last one to two years?

Yes No Donot k nc

Question 4(b): If so, what prompted this? / If not, why not?
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Section B: Experience of environmental enforcement action

Question 5: Can you please explain what happened that led to your business being subject

to environmental enforcement action? In this way can you explain:

(a) How the incident was identified, e.g. was it through inspection, self-reported, or a
complaint received by a member of the public / neighbour?

(b) Can you explain what happened from your perspective in terms of process that led to
the eventual enforcement action?

Question 6: Please can you explain what changes have come about within your business as
a result of this enforcement action?

Follow up questions to the response above:

1 Why did you make these changes? Were they all identified by the regulator or were
some identified by the company?

1 Were these changes made because they were specific demands from the regulator
in relation to the offence, or more generally as a result of the enforcement action?

1 What do you do more / less of now?
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Question 7(a): Do you understand why enforcement action was taken against the business?
(circle as appropriate)

Yes No Donot k nc

Question 7(b): In your opinion, do you believe the enforcement action taken was fair?
(onascale of 17 5 where 1 = disagree strongly and 5 = agree strongly)

1 2 3 4 5
Strongly agree Agree Neither agree nor Disagree Strongly
disagree disagree

Question 7(c): Please explain:

Question 8(a): In your opinion, do you believe the enforcement action taken was
proportionate (on a scale of 1 i 5 where 1 = disagree strongly and 5 = agree strongly)?

1 2 3 4 5
Strongly agree Agree Neither agree nor Disagree Strongly
disagree disagree

Question 8(b): Please explain:
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Question 9(a): In your opinion, to what extent has the enforcement action taken against your
business impacted on how you achieve compliance on environmental regulation?

1 2 3 4 5
Very negative Negative Has not led to Positive impact, Very positive
impact, e.g. impact, e.g. any significant e.g. shared impact, e.g.
poor relations has made it (negligible) within the larger shared learning
with regulator worse change business within sector /

supply chain

Question 9(b): Please explain your response.

Section C: General perceptions and views on issues relating to environmental
compliance

Question 10: In your opinion, how much importance do you think businesses in your
sector/sub-sector place on managing their environmental risks? and therefore on the
environmental regulator(s)?

Question 11(a): To what extent are you aware of other businesses in your sector who have
had enforcement action taken against them by the Environment Agency? In any other
sector?

0 1 2

Not at all Partially Definitely

Question 11(b): If yes, what did you do after learning of this? Why?
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Business perspectives on approaches to securing compliance
Interview pro-forma i Business subject to enforcement action

Question 12: In your opinion, to what extent may the different types of activities listed below be effective in motivating you to be compliant in

your business?

[Alternatively, phrase the question to what extent may (a) the provision of guidance and advice motivate you to be compliant in your

business?]

In other words, is it likely that they will lead to your business complying without the threat of inspection and can be done in a cost-effective and
manageable way? Please explain your answers in the space provided, using examples as appropriate.

Please tick as appropriate

1. Very
ineffective

2.
Ineffective

3.
Effective

4. Very
effective

5.
Cannot
say

Please explain your response in space provided using
examples where appropriate

(a) Provision of guidance
and advice

(b) Enforcement notices and
works notices: This is where
contravention can be
prevented or needs to be
remedied.

(c) Prohibition naotices: This
is where there is an
imminent risk of serious
environmental damage.

(d) Suspension or revocation
of environmental licences

(e) Variation of licence
conditions, injunctions:

(f) Carrying out remedial
works: This is where the

8 February 2011
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Interview pro-forma i Business subject to enforcement action

Please tick as appropriate

1. Very
ineffective

2.
Ineffective

3.
Effective

4. Very
effective

Cannot
say

Please explain your response in space provided using
examples where appropriate

regulator carries out
remedial works, they will
seek to recover the full costs
incurred from those
responsible.

(9) Issuing a warning: A
warning is a written
notification that, in the
Environment Agency's
opinion, an offence has
been committed. It will be
recorded and may be
referred to in subsequent
proceedings.

(h) Fixed penalty notice: A
financial penalty for an
offence, imposed by the
regulator, which if unpaid
can be dealt with by way of
prosecution in the criminal
courts. Payment of the
penalty discharges the
liability, however, the
payment will be kept and
treated in the same way as a
record arising from a
warning.

8 February 2011
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Interview pro-forma i Business subject to enforcement action

Please tick as appropriate

1. Very
ineffective

2.
Ineffective

3.
Effective

4. Very
effective

Cannot
say

Please explain your response in space provided using
examples where appropriate

(i) Administering a formal
caution (A caution is the
written acceptance by an
offender that they have
committed an offence and
may only be used where a
prosecution could properly
have been brought. It will be
brought to the court's
attention if the offender is
convicted of a subsequent
offence.)

() Prosecution

(k) Powers under the
Proceeds of Crime Act
(PoCA) allows for: forfeiture
of criminal assets; removal
of financial gain made from
criminal activity

() Other 1 a note any other
forms of enforcement that
may be raised by
participants should be
recorded

8 February 2011
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Interview pro-forma i Business subject to enforcement action

Question 13(a): Do you know that the Environment Agency have had their range of enforcement powers increased to include civil sanctions?

(circle as appropriate)

Yes No

If no, then please read the following statement: The new civil sanctions came into effect on 4™ January
2011. The introduction of civil sanctions provides the Environment Agency with a wider range of options,
and will enable them to be more responsive and co-operative when working with businesses and those
they regulate. The Environment Agency0 aim is to secure better outcomes for the environment, people
and business and to make sure that they are able to match the best sanction to the offence committed.

(b) In relation to each of the new civil sanction actions given to the Environment Agency, to what extent do you think (perceive that) they will
motivate you to comply with your environmental obligations? Please tick the appropriate box and explain in relation to each sanction listed

below:

Type of Civil Sanction action

Please tick as appropriate

Therefore,
opinion is this
sanction is: very

ineffective,
o> > > 9 > Please explain your response in space ”}fff‘:ic\:'vi’ r
g_g b _g o < g < 5 provided using examples where appropriate szzzt_ :j cZnynot
-®BE ® cSEBO=Slo=|c (Prompt: Why/why not? Do you feel that it would Ve
S DPENZoSEoS 828 | T Z | be proportionate or fair?) say (note
<cgLogzZogKEgCa|On ' categories)
(a) Compliance notice i a
regul atords wri
requiring actions to comply with
the law, or to return to
compliance, within a specified
period
143
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Interview pro-forma i Business subject to enforcement action

Type of Civil Sanction action

Please tick as appropriate

A lot more
negatively
A TIUE
less
neaativelv

No
A lot more

change
ATITe
more
positively
positively

Cannot
say

Please explain your response in space
provided using examples where appropriate
(Prompt: Why/why not? Do you feel that it would
be proportionate or fair?)

Therefore,
opinion is this
sanction is: very
ineffective,
ineffective,
effective, very
effective; cannot
say (note
categories)

(b) Restoration notice i a
regul ator 6s
requiring steps to be taken,
within a stated period, to restore
harm caused by non-
compliance, so far as possible

wr i

(c) Fixed monetary penalty i a
low level fine fixed by legislation
that the regulator may impose
for a specified minor offence
(max £100 individuals, £300
companies)

(d) Enforcement undertaking i
an offer, formally accepted by
the regulator, to take steps that
would make amends for non-
compliance and its effects

(e) Variable monetary penalty i
a proportionate monetary
penalty which the regulator may
impose for a more serious

8 February 2011
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Interview pro-forma i Business subject to enforcement action

Type of Civil Sanction action

Please tick as appropriate

Therefore,
opinion is this
sanction is: very

ineffective,

0> > > 9 > Please explain your response in space 'nffffi_cnve’
o9 I 020 | provided using examples where appropriate etiective, very
EZp 2 op 2E2>|0 . . effective; cannot
=~ @BE © cpBoZEo=2|C (Prompt: Why/why not? Do you feel that it would
2 PE @ go & S =8 |3 @ | be proportionate or fair?) say (note
<CcglgzZogKEg<Ca|On ’ categories)

offence (maximum £250,000)

(f) Stop notice T a written notice

which requires an immediate

stop to an activity that is

causing serious harm or

presents a significant risk of

causing serious harm

(9) Third party undertaking: i a

more limited type of undertaking

used to make an offer to

compensate someone who has

been affected by the offence

8 February 2011 145
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Question 14: Do you consider the level of fines imposed by the Court to be adequate in
deterring future non-compliance? The average fine is now approximately £12,000.

[Prompt: Do they adequately reflect the seriousness of the offence or take away any financial
benefit?

Examples may include a fuel distributor being fined £5,000 for polluting a tributary to a river with

red diesel, or an individual being fined £30,000 in relation to running an illegal waste business
despite advice and letters being sent by the Environment Agency.]

Question 15: In your opinion, how can the Environment Agency (and other environmental
regulators) look to improve the manner in which they seek to secure compliance from
businesses? Are there any examples of how this has been achieved elsewhere that offer good
practice or lessons learnt?

Question 16: Do you have any further comments you wish to note?

Question 17: Are you happy to be named and acknowledged as a contributor in the final report,
or would you prefer to remain anonymous?

On behalf of Defra and the Environment Agency, we would like to thank you for
participating in this research
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8 APPENDIX E: INTERVIEW AND WORKSHOP SUMMARIES
8.1 Effects of different types of enforcement

What evidence is there about the effect of different types of informal (i.e. advice and guidance)
and formal enforcement actions on businesses6 ( short and | ong ter m)
environmental regulation, amongst those businesses who have been subject to one or more of
these, which include general enforcement responses i warnings, notices; criminal sanctions i
fixed penalty notices, formal cautions, prosecutions, orders imposed by the Court ancillary to
prosecution; civil sanctions i fixed monetary penalties (FMPs), variable monetary penalties
(VMPs), compliance notices, restoration notices, stop notices, enforcement undertakings (EUs),
and other civil sanctions?

8.1.1 Findings from this study: overview

As indicated in Table 5 all enforcement activities were considered effective or very effective, with
potential concerns again raised about fixed and variable monetary penalties. There was no
clear difference in views regarding the effectiveness of enforcement responses, both in relation
to the size of the business and the sector in which the business operates.

Table 5: Overall ranking of enforcement activities by number (excluding the new civil sanctions)
considered very effective and effective

i . Unenforced | Ranking of Enforced
Ranking of Unenforced | Ranking of type 9 .
type of : X focus type of Interviews

interviews | of enforcement
enf.or.cement (n=31) activit groups enforcement (n=52)
activity y (n=24) activity
Suspension or

Issuing a revocation of Advice &
warning environmental guidance

27 licences 31 50
Enforcement Administering a Prohibition
notices 27 formal caution 30 notices 46
Carrying out Enforcement and Administering a
remedial works 27 works notices 29 formal caution 45
Advice & Variation of licence
guidance conditions, Prosecution

27 injunctions 29 44
Administering a p i Issuing a
formal caution 26 rosecution 29 warning 43
Suspension or
revocation of . : Enforcement
environmental Issuing a warning and_ works
licences 26 28 notices 43

Variation of
. o ) licence

Prosecution Prohibition notices conditions,

25 27 injunctions 42

Powers under

Prohibition Advice & auid the Proceeds of
notices vice & guidance Crime Act

24 25 (PoCA) 41
Powers under Suspension or
the Proceeds of Carrying out revocation of
Crime Act remedial works environmental
(PoCA) 23 12 licences 40
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i . Unenforced | Ranking of Enforced
REWAa) i Unenforced | Ranking of type 9 .
type of : X focus type of Interviews

Interviews | of enforcement

enf_orpement (n=31) B groups enforcement (n=52)
activity y (n=24) activity
Fixed penalty Eowers dundfe(r:th © Fixed penalty
notice roceeds ot Lrime notice

23 Act (PoCA) 8 34
Variation of
licence Fixed penalty Carrying out
conditions, notice remedial works
injunctions 22 8 34

Table 6: Overall ranking of new civil sanctions by number considered very effective and effective

Ranking of Unenforced Ranking of Unenforced Ranking of Enforced
type of civil interviews type of civil | focus groups | type of civil Interviews
sanction (n=31) sanction (n=24) sanction (n=52)

Enforcement Enforcement Compliance
undertaking 29 undertaking 24 notice 46
Compliance Restoration Enforcement
notice 28 notice 22 undertaking 46

. Variable .
Egt?égratlon monetary rl?gt:i;ézratlon

28 penalty 21 43

Variable . Third party
monetary Stop notice undertakin
penalty 25 21 9 38

: Compliance .
Stop notice o5 notice 21 Stop notice 35
Third party Third party Variable
undertaking undertaking monetary

25 18 penalty 34

Fixed Fixed Fixed
monetary monetary monetary
penalty 10 penalty 9 penalty 30

8.1.2 Findings from this study: Helping businesses comply

Advice and guidance

Much emphasis was placed by participants in both the focus groups and interviews, on the
importance of advice and guidance, not only as an enforcement response in itself (as evidenced
by the fact that the vast majority of respondents felt that it was effective or ineffective), but also
as a crucial component of other formal enforcement activities such as notices and enforcement

undertakings.

There were several reasons for this. First, respondents noted that advice and guidance
promotes awareness and understanding (which facilitates compliance). Second, businesses
referred to the fact that as advice and guidance requires the Environment Agency to collaborate
with industry, it fosters a good working relationship between the parties. This was seen as
central to its effectiveness:

iWedr e
and

stri

very

happy

ct ti mefr ames,

Wi
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us, whi ch has (SHEiewastgmaaagdmen)
Working togetheri compliance and other types of enforcement notices

Compliance notices, enforcement notices, works notices, enforcement undertakings and third
party undertakings were seen to be effective by all types of respondents because the regulators
would be working with (as opposed to against) the business in question. Notices were deemed
to be effective where the terms are agreed in discussion with the recipient, are clear and are
used fairly and consistently within and between sectors.

Compliance notices

For example, evidence from focus groups and interviews indicates that there is strong support
for compliance notices, with the vast majority of all types of respondents indicating that they are
effective or very effective.

A range of reasons were given as to why they are effective including:

I They are constructive in that they provide the recipient with steps that can be taken to
move into compliance;

They are outcome based and less formal than other responses;
They are conducive to ensuring a good working relationship between the parties;

They focus attention and provide a timescale within which to work, and

= =4 -4 -2

There could be negative publicity associated with the service of such a notice, which
could damage brand and reputation.

Compliance notices were said to provide information to recipients and therefore facilitate
compliance (fiThey provide a] strong nudgeo(SME in retail).

It was clear that many businesses, of all sizes and across all sectors, placed real value in the
importance of maintaining a good working relationship with the regulator:

ifherebs a feeling of talking tiot oneaag@dddheirdea
(SME in agriculture talking about enforcement undertakings)

This was seen to be conducive to maximising compliant behaviour.

They were also thought to act as a deterrent due to their potential reputational consequences.
As expressed by one respondent:

fDirectors would come down on me like a tonne of bricks! @GME in wholesale)

Evidence from building control would support the finding that compliance notices are effective
(Wright et al, 2011).

Enforcement undertakings

Evidence from the focus groups and interviews indicates that there is very strong support for
enforcement undertakings with nearly all respondents saying that they would be effective or
very effective. A key factor in their effectiveness would seem to be the fact that there is
business involvement and investment in the process because:

iWwe know the business and we (Lkrgeovaste ménagementeeds do
business)

Using this power will therefore maintain a good working relationship between the parties,
empowers business and may therefore change the culture within organisations, thus facilitating
longer-term compliance. Reference was also made to the fact that it can impact on
brand/reputation, avoids court action and provides flexibility.

Third party undertakings

Third party undertakings were seen to be effective, with the majority of respondents saying they
were effective or very effective. Reasons given included the fact that they:

9 Are cheaper than being pursued for compensation through the courts,
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T They adopt a O6restorative justicebd6 approach i
and

1 They may impact on brand and reputation and can have serious financial consequences.

Third party undertakings were, however, deemed to be ineffective by over one quarter of
businesses: (Candt s ee i businesdes tv lehadvenbgtter. @Garge pharmaceuticals
company). There were concerns that their use could promote a compensation culture.

Restoration notices

Restoration notices were also seen to be effective by the vast majority of businesses and in fact
were perceived as being considerably more effective than where the Environment Agency
carries out remedial work itself, recouping the costs from the business:

if youbve damaged somet hi ng (SM¥iowadte managentent)t o put

Reasons for effectiveness echo those provided in relation to other enforcement powers: the
financial and reputational consequences, the possibility of dialogue between business and the
Environment Agency, and the fact that they help focus the business on compliance. However a
number of businesses had concerns over the broad scope of remediation notice powers, with

feedback indicating that words and phrases such
possiblebd6b should be clearly defined. They were s
(and thergfoeeidoaftive to comply), would not i nf

companies already have procedures in place to remediate harm.
8.1.3 Findings from this study: Deterrents
Revoking licences, stop and prohibition notices

Both licence suspension/revocation and prohibition notices were deemed to be effective or very
effective by the majority of businessesand wer e seen as serious power s
sanctions. There were several reasons for this, including:

1 Alarge number of businesses referred to the fact that they can affect the viability of the
business (due to the fact that the business will have to cease operating) and can
damage both brand and reputation, due to the negative publicity they would attract.

1 Businesses also referred to the fact that they grab attention, have both a specific and
general deterrent impact, and require specific action to be taken.

1 Some businesses did, however, see these powers as ineffective because, inter alia,
business can close down and reopen under another name, they are not motivational, in
some sectors they will not be practicable and their use could destroy the relationship
between the parties.

As with licence suspension/revocation and prohibition notices, the evidence shows that the new
stop notice powers were perceived as being effective or very effective by the majority of
businesses:

fNo one wants to have to stop business. @arge pharmaceutical company).

There was little variation amongst respondents in the perceived effectiveness of stop /
prohibition notice powers and revoking licences, as they all require the business to cease an
activity. They will, however, be most effective where the terms of the notice are specific, clear
and promote good practice, and where reasonable time-frames are given for action to be taken.

Again, this mirrored evidence from research into the use of civil sanctions within building control
(Wright et al, 2011). The reasons for effectiveness similar to those provided in relation to the
existing powers that effectively require businesses to cease activities (notably prohibition
notices and licence suspension/revocation). A large number of businesses referred to the fact
that they can affect the viability of the business (due to the fact that the business will have to
cease operating), can damage both brand and reputation, due the negative publicity they would
attract and would require immediate action. Some businesses did, however, see these powers
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as ineffective because if the Environment Agency gets it wrong, the consequences could be
severe, they donét provide advi chesingssii dance and c

A third key motivator for businesses, that was apparent in relation to a range of enforcement

powers including criminalpr osecuti on and the serving of O6noti ce
businessb s brand/reputation and therefore avoid any
enforcement. This mirrors much of the evidence from the literature review (see e.g. Abbot,

2009; Wright et al, 2006).

Variation of Licence Conditions/Injunctions

Businesses responded very positively to the fact that it represented a more measured response
to enforcement, would involve dialogue with business and was more supportive than alternative
sanctions. There was also some mention of reputational and financial consequences. Emphasis
was also placed on the fact that variation had to be practical, reasonable and cost-effective.

Prosecution and formal warnings

6Criminal 6 enf or c e mmaldautipne ane prasecutianuandithe ssiingfobar
warning were viewed as being equally effective in promoting future compliance with one micro
business saying in relation to prosecution,

Aif it ever got to this, 16d be murdered!o

The evidence indicates that there is much commonality in the reasons why these powers are
effective. A key reason, raised by all businesses and in relation to all these sanctions, was the
reputational damage they can cause to businesses. For example, it was said of a formal caution
that:

iWe] want to protect itdhoen é6cto nwpaannty 6tsh en anmeeme dr ag g «
the courts. Serves as a warning to motivate you before it gets there. (8ME in
manufacturing)

It was also said that they:
 Raise awareness,
9 Force businesses to sit up and take notice,

1 (In the case of cautions and warnings) indicate the threat of future prosecution (although
it was clear that the Environment Agency needs to follow-up action where necessary in
order for this threat to be realised) and

1 Can potentially close down the business.

There was some concern, particularly in the case of warnings, that their impact will be diluted if
they are used too frequently:

f\We regularly get warning letters concerning not submitting our quarterly return i
they happen all the time. @arge business in service sector)

Several reasons were given as to why these powers are not, on occasions, effective. They
(especially in the case of prosecutions):

9 Are resource intensive,

1 They do not motivate compliance;

1 Can divert resources aware from environmental improvement;
1

They can have a negative impact on the businessesé r el ati onshi p with th
involve no dialogue.

As expressed by one respondent:

fWould rather spend the time and money with the Agency than with magistrateso
(Large utilities company)
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Proceeds of Crime Act

As with cautions, warnings and prosecutions, businesses reacted positively to the fact that the
power has reputational consequences, and can remove any financial benefit accruing to the
offender.

There were a number of reasons why the power was deemed to be effective or very effective:
1 As afinancial penalty, it hits the pocket of companies
1 It removes financial gain from the offender
1 It has potentially quite severe reputational consequences
9 It could potentially close a business down.

As stated by one business, the power could be used against those businesses who deliberately
breach the rules:

fifThe only way to manage them is to (arger eaten to
construction business)

As neatly summarised by an SME in waste management:

fis totally necessary. People continually fold a company, then start doing the exact
same thing five miles down the road. Got to put it right and make them pay. 0

8.1.4 Findings from this study: Relatively less effective forms of enforcement

A number of forms of enforcement were considered by businesses to be less effective, typically
because they did not entail Oworking togetherdo t
providing such an effective deterrent.

Carrying out remedial works

Evidence indicated that although the carrying out of remedial works is effective or very effective

(70 out of 107) it is not considered to be as effective as other enforcement responses. The

reasons for effectiveness mirror those provided for many other enforcement powers namely

reputational damage and cost implications (it hey [t he Environment Agency]
an hour! BME in manufacturing)).

The power was deemed to be less effective for a number of reasons including the fact that if

such action is needed, the business is likely to place little or no emphasis on environmental

protection and will therefore not care, because someone else is carrying out the works. It was

also suggested that financial consequences can be avoided through the use, for example, of

liability insurance and that it is a way of generating income for the Environment Agency (fOh,

webre a bit short of fundg@MEibhagticdltare)go and do a f at

Fixed penalty notices (FMPs)

The responses from interviewees suggested that there is some misunderstanding surrounding
what these FMPs actually are, with businesses making reference to the severe financial
consequences subsequent to receiving an FMP and the fact that they can put businesses out of
business. One stated:

itéds a | ot of money. Would certainl@@VEtake you
waste sector)

The majority of businesses said that they would be ineffective because the level of penalty was
too low, particularly for larger companies:

fWay too low. Does this even cover the cost of issuing them? @Large pharmaceuticals
company)

itdéds | i ke a parking ticket for van @BMEi ver s. It
wholesale company)
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Some businesses did see FMPs as effective: financial and reputational consequences and the
fact that it could have an impact on OPRA scoring.

Fixed Penalty Notices were deemed to be relatively less effective for a number of reasons
including:

1 They will not change the culture within the business,;
1 Will not tackle the reasons for non-compliance ;

91 Diverts attention away from more important matters;
1

The majority of businesses said that they would be ineffective because the level of
penalty is too low, particularly for larger companies:

fiWay too low. Does this even cover the cost of issuing them? ¢Large
pharmaceuticals company)

iltés | i ke a parking ticket for van@MWEi ver s.
wholesale company)

This mirrored evidence from building control (Wright et al, 2011) on the perceived effectiveness
of FMPs. Other reasons for lack of effectiveness included the fact that FMPs will not change
organisational culture, will not tackle the reasons for non-compliance and diverts attention away
from more important matters. There was also a sense amongst some businesses that it could
be seen as a money-making exercise for the Environment Agency.

The evidence from focus groups and interviews suggested that of all the civil sanctions, there is
least support for Fixed Monetary Penalties, with less than half of respondents saying that they
would be effective or very effective.

Variable monetary penalties(VMPs)

Businesses expressed their perceptions of VMPs, noting that they had yet to have any
experience of their use.

Businesses referred to the reputational impact of VMPs and the fact that the fine can be tailored
to the circumstances of the case. VMPs were deemed to be relatively less effective for a
number of reasons including that they could constitute a revenue generator for the Environment
Agency, and could be used inconsistently:

Monot |l i ke the sound of t hirassingaxercadelratherSlannds | i
looking after the environment of the country. It would be open to different
interpretation by inspectors. @ME in manufacturing).

This indicated that a large number of businesses do not appreciate that the revenue collected

under these monetary penalty powers will be not be retained by the Environment Agency. There

were also concerns that VMPs could potentially put smaller companies out of business, that

money would be better spent on improving environt
when advice and guidance would work better.

Reference was also made to the fact that VMPs will be set in discussion with the Environment
Agency:

filfl]goes back to the human element. If you have a decent working relationship with

the EA, and theyodve taken time to understand tt
you have discussion and if there is dialogue, this could work very well. @arge waste

management company)

8.1.5 Provision of advice and guidance
Findings from the focus groups

The majority of businesses felt that advice and guidance has the potential to be either effective
or very effective. There were several reasons identified by participants for this including:
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1 A collaborative approach to enforcement (using a carrot as opposed to a stick) that can
be conducive to improving compliance in the future
1 Atwouldbesillytoignoredo ( SME equi pment supplier)

All the focus groups referred to the fact that the actual effectiveness of this informal

enforcement approach depended, to a great extent, on the quality of the advice and guidance
received. Her e, t her[Adviseandguidancehshould berthe starting point A
butt he Environment Agenocy doesnét do it well

According to participants the advice has to be accurate, consistent (across regions and within
sectors) and determinate (i.e. provide a definitive judgement on the issue in question), but this is
not always the case due to lack of specialist expertise and understanding within the
Environment Agency. Notable in this respect are the comments of a large waste management
company who deemed advice and guidance to be very effective as they have good contacts
within the Environment Agency (through an industry/Environment Agency permit group that
liaises with senior staff in the Environment Agency).

A small number of participants (4 out of 24) across the focus groups felt that advice and
guidance would be ineffective due to lack of expertise, consistency in advice etc. referred to

above. Several businessesper cei ved the regulator as a -6polici
compl i ¥ooewodl dndt go t .t Hbesiogsses indcaed theymwoulld vi c e

rather seek advice and guidance from a consultant/trade association, whilst another participant
indicated that they perceive there to be a

Health Officers next who were considered to be clipboard-driven and the Environment Agency
at the bottom.

Findings from the unenforced interviews

The majority of interviewees said that advice and guidance would be either effective or very
effective. The data would indicate that the larger the business, the less effective advice and
guidance is in promoting compliant behaviour. All micro businesses found advice and guidance
either effective or very effective compared with 11 out of 14 SMEs and 7 out of 10 large
businesses.

Advice and guidance was seen to be effective or very effective for a number of reasons:

9 It promotes awareness and understanding of the regulations, and therefore enhances
compliance and potentially prevents incidents

1 Providing advice and guidance is a way of working with the regulated community rather
than against it

1 Both SMEs and micro businesses pointed to the fact that this enforcement approach
promotes a good relationship with the regulator. This view was especially prominent
amongst micro businesses.

1 ltis particularly useful re understanding the packaging waste regulations which are
difficult to comprehend.
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Figure 8 Number of unenforced businesses6 r espondents that considered adv
effective/ineffective in motivating businesses to be compliant by size of business

N Large m SME ® Micro
9
8
7
6
5
4
3
2
1 -
0 - . | .
Very ineffective  Ineffective Effective Very effective Cannot say Did not say
Advice i
and n . Very_ Ineffective Effective Ver)_/ Cannot | Did not
. ineffective effective say say
guidance
Large 10 1 1 3 4 0 1
SME 14 1 1 3 8 0 1
Micro 7 0 0 1 6 0 0

A number of large businesses and SMEs referred to the fact that the effectiveness of advice
and guidance is hampered by the fact that it is not always clear, it is written in legal terms and is
therefore not as helpful as it could be. Micro businesses, however, did not indicate that this was
an issue. One large business pointed to the usefulness of EA seminars in this respect, saying
that attendance at such meetings helped explain and clarify the rules.

Several comments were made about the relationship between the regulator and the regulated

enterprise. One SME in manufacturing preferred the previous practice of the Environment

Agency, which was to assign a designated inspector to each company, whothenfigot t o know
us wand thetefore posed no threat to the business. Another SME in wholesale had a very

high opinion of Environment Agency officers and felt they were doing the job well. A second

SME in waste management said:

AnWe're very happy with our inspector. He could h¢
timeframes, but because he knew our financial situation, he's worked with us, which has been
great . o

Of those businesses that said advice and guidance would be either ineffective and very
effective, several reasons were given:

T I't doesno6t Ibusirtessesatcanply iafyog reay disagree and choose to
ignore the adviceo
9 It has the potential to be good but advice is hard to get and difficult to understand.

Findings from the enforced interviews

Of those businesses that provided responses based on the categories from very ineffective to
very effective (and therefore excluding those businesses who could not or did not say) a very
high number of businesses said that advice and guidance would be either effective (17 out of
48) or very effective (28 out of 48). Only 3 out of 48 businesses said it would be very ineffective
or ineffective.
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Advice and guidance was clearly seen by many as incredibly important:

AfWedd be | o&MEiwagtcultore)t

Pt!

0

The following reasons were given for advice and guidance being effective or very effective:

1 Increasing awareness and understanding of the regulations will facilitate compliance:

AThat 6s how you (SHERInwaste management)t r i ght . 0O
1 of wor ki
9 It can provide an insight into what the Environment Agency is thinking
9 It can be more effective and cheaper than prosecuting through the criminal courts
(fwhere the only people that make money are the lawyers!9

However, advice and guidance was deemed by many to be not as effective on those companies

fiThereds a sense

who are trying to avoid compliance.

ng tlarge attitibsebusindss) ac hi e

Several SMEs who had been prosecuted made reference to the fact that had they received
advice and guidance from the Environment Agency at the time, the outcome may have been
different. One business who received a warning commented:

do we?

AiBut we dondt get it
business in agriculture)

They dondot(Mismant t o of

In some cases, businesses indicated that there was no written guidance on the issue that led
the Environment Agency to take formal enforcement action.

A large of number of companies across all sizes and sectors said that the potential
effectiveness of advice and guidance is being undermined by the fact that any advice that is

issued is:

Not user-friendly
Not industry-specific
Too ambiguous
Contradictory.

=A =4 =8 -4 -8

Too complicated and in-concise - it misses the basics
Too high-level and not meaningful on site

However, several businesses referred to the fact that they have excellent relationships with their
Environment Agency inspectors, and that this can be a valued and important source of
information. There was some positive feedback in terms of the Environment Agency website,

which can provide answers to problems.

One large waste management company said that what undermines their business is the fact

that the Environment Agencyd o e s n 6 t

seem

t o

t a-kompliantoperators: ala g ai nst

companies are operating in the same marketplace and this puts them at a competitive
advantage. Very small companies seem to be given very small fines.

Several reasons for why advice and guidance was ineffective or very ineffective:

1 Some guidance is unhelpful

1 Advice and guidance is inconsistent and complex.
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Figure 9: Number of enforced businesses6 r espondents that considered
effective or ineffective in motivating businesses to be compliant by size of business

B Large m SME ™ Micro
16
14
12
10
8
6
4
2
oL m W m =
Very Ineffective Effective Very Cannot say Did not say
ineffective effective
Advice .
and n : Very_ Ineffective Effective Very Cannot | Did not
. ineffective effective say say
guidance
Large 18 0 2 6 10 0 0
SME 28 1 0 10 14 1 2
Micro 6 0 0 1 4 0 1

8.1.6 Enforcement and works notices
Findings from the focus groups

21 out of 24 participants said that enforcement and works notices have the potential to be
effective or very effective. Reasons includedt he f act that noti cwanng an
shots6 t h abusingstes time to act.

Two focus groups indicated that they would be effective for compliant businesses (the title of the
power itself would force such companies to change behaviour), though participants were more
sceptical about the ability of these powers to force compliance amongst recalcitrant, unlicensed
businesses. One group said notices would be very effective if the notice requires the business
to take an appropriate course of action, gives clear direction to the recipient and there is
dialogue/consultation with the recipient T otherwise, it was felt that the notice will be ineffective.

Findings from the unenforced interviews

These powers were deemed to be either effective or very effective by most businesses. Of
those businesses that provided responses based on the categories from very ineffective to very
ineffective (and therefore excluding those businesses who said they were not applicable, could
not comment or could not say) all SMEs, three out of four micro businesses and six out of seven
large businesses said they would be either effective or very effective.
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